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TRC Act Short of Delivering Justice

he much awaited the Commission on Investigation of Disappeared Persons, Truth and

Reconciliation Act 2071 (2014) regarding transitional justice coming into law was a welcome
sign towards transitional justice process gaining momentum. For hundreds of people, the development is
a glimmer of hope for rebuilding their life after seeing the perpetrators of the crimes against them getting
tried, getting confession for their past crimes and getting a closure. However, Government enacted the TRC
Act blatantly disregarding the January 2, 2014 Supreme Court ruling. The ruling had declared the Act as
contravening the constitution and international standard and therefore needed to be voided. The endorsed Act
provides for the establishment of two commissions, a TRC and a Commission on Enforced Disappearances
but there is absence of victim-centered approach to transitional justice including the provisions of amnesty
to the perpetrators being intact. The very victims whom the Act was to ensure a sense of justice have filed a
petition against it. The UN Secretary General is also learnt to have stressed on the need for a credible Truth
and Reconciliation Commission (TRC) in line with the international standards.

The government hurriedly tabled the Bill on TRC, but soon after it came into effect, an amendment
regarding the choice of chief commissioner needed. The advisory committee formed to recommend the names
of the TRC commissioners has also become controversial as some claim it as being an unconstitutional entity.
The apparent lack of interest on part of the government, regardless of the parties or leaders at the helm,
and prolonging of the transitional justice process will only intensify pain of the victims and the people will
continue to dwell in the past hampering their efforts to rebuild their lives.

In a reply to show cause notice by the SC as why the government had issued the Act, the government
stressed that it was on par with the international standards and none of the amendment asked for by the
petitioners would be made. The rejection by the government to review the Act has now brought the chance of
attracting the principle of universal jurisdiction. A UN report has called the principle of universal declaration
as being a principle rooted in international law and codified in United Nations instruments and stands as a
potentially important reserve tool in the international community’s struggle against impunity.

HRC hearing of Nepal’s second report on International Covenant on Civil and Political Rights 1966
was held in March. Though, it was only second report sent after acceding to it in 1991, nonetheless the
government sending the report, due in 1997 is laudable. Civil Society Report on ICCPR and the following
participation in the hearing in Geneva can be termed positive because it made possible for the international
community to scrutinize the government in open arena and provide their recommendations. The report
covers one of the most bloodied and painful part of Nepal’s modern history in human rights sphere. The
recommendations made by the HRC to Nepal do include formation of T] mechanism in accordance with
the January 2, 2014 Supreme Court writ of mandamus and ensure its effective and independent functioning
in accordance with international law and standards, including by prohibiting amnesties for gross violations
of international human rights law and serious violation of international humanitarian law and also ask for
adopting the guidelines for vetting to prevent those accused of violations of the Covenant from holding public
office and being promoted.

In the Concluding Observation, the Committee urges the state to ensure that all forms and
manifestations of violence against women are defined and prohibited under domestic law with sanctions
commensurate with the gravity of the offence in accordance with international standards. Violence against
women, including the dowry-induced violence remains a serious problem in Nepal. Along with all the legal
provisions against the perpetrators and awareness campaign, people in the society can play a crucial role in
decreasing such incidents. Like, relatives and the neighbors generally are aware what’s going on in a certain
relationship. Socially, they tend to provide emotional support to the battered women or suggesting the victims
to seek legal remedy at the most but some kind of law obliging them to report the crimes, not only asking the
victims to take steps can inform the state agencies about the wrongs happening in their periphery.
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Nepal’s Efforts

Background
/ I \ransitional Justice ('T7)

known

as the process of addressing se-

is  primarily

rious crimes and grave human
rights violations occurred during
the conflict or controlled regime
through prompt mechanisms es-
tablished within the principles of
due process and justice. It normally
encompasses confession of past
weaknesses or mistakes, prosecu-

reparation and justice that aims
to build a just society and lasting
peace in post-conflict societies by
ensuring compensation and justice.

The activities relating to
TJ are normally carried out by the
countries that are going through
the process of transformation from
violent conflict or dictatorship
towards a peaceful one aiming to
establish a just peace and respon-
sible governance. If the issues of

The TJ process is established based on the situation of spe-
cific country or society with consideration to level of past
abuses and crimes. It means the T] mechanism cannot just

be replicated from any other country or situation. However,
the process adopted by some countries to address the issues
of post-conflict justice of similar nature can be beneficial to

Nepal for the effective establishment and implementation of

the strategy for TJ.

tion of perpetrators based on prop-
er process, appropriate and accept-
able compensation and reparation
to the victims and amnesty process
as necessary with the consent of
victim without undermining their
dignity. Therefore, the jurisdiction
of T] process could be incorporated
as part of promoting reconciliation,

serious crimes and grave human
rights violation related to the TJ
are not addressed properly within
the stipulated timeframe, there
is a risk of escalation of conflict
and instability in the society. The
TJ process is established based on
the situation of specific country or
society with consideration to level

%

Transitional Justice in
Post-Conflict Societies and

of past abuses and crimes. It means
the T] mechanism cannot just be
replicated from any other country
or situation. However, the process
adopted by some countries to ad-
dress the issues of post-conflict
justice of similar nature can be
beneficial to Nepal for the effective
establishment and implementation
of the strategy for TJ.

If the T] mechanisms could
be integrated with the nation
building strategies, the process of
ensuring justice to the victims can
be effective. The structure of such
mechanisms relating to T] depends
on the situation of specific country
and nature of its past abuses. Also,
such mechanisms should be com-
petent enough to bring the perpe-
trators under the scrutiny of justice
and ensure justice to the victim,
and provides recommendation for
compensation, as well as identify
the issues of serious human rights
violations, crime against humanity,
nature of violation, targeted groups
and investigating the reason of
abuse and crime.

There is no such an absolute
mechanism or template to estab-
lish T] mechanisms. Various alter-
native processes can be initiated to

Conflict resolution specialist, human rights advocate and security analyst Budhathoki holds MA in Peace and Justice Studies from the

University of San Diego, and is currently associated with the peace and Justice promotion Center (PEJUP), and Justice and Security

Network (JSN).
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address TJ issues depending upon
the country’s specific situation. It
could be introduced based on the
nature of conflict, state’s political
situation and favorability as it has
been taken as a means of providing
justice to the victim, punishing the
accused and compensating the vic-
tim. The worldwide practice of T]
mechanism includes prosecution,
formation of Truth and Reconcili-
ation Commission (TRC), vetting,
compensation and reparation. In
Nepal, the concept of TRC and
the inquiry of disappeared persons
have been put forward. In the con-
text of Nepal, it is principally and
practically quite challenging to
ensure compensation and repara-
tion to a victim besides justice and
prosecution of the perpetrators
with the view of justice and recon-
ciliation within the limitations of
the Comprehensive Peace Agree-

ment (CPA).

Expediency of Establishment of
Commission in Nepal

The formation of the TRC
for the purpose of finding out
and documenting the violations
of human rights and humanitar-
ian laws and serious crimes, and
making recommendation to com-
petent agencies or government for
criminal prosecution against the
alleged perpetrators; reparation to
the victims with the assurance of
justice; and provide suggestions
for institutional reform to stop
repetition of such incidents in the
future. These commissions are usu-
ally formed to ensure justice to
the victims of conflict and initiate
prosecution against the perpetra-
tors of violation of human rights
or humanitarian laws during the
dictatorship or autocratic regime
as the existing state’s legal and jus-
tice mechanisms are overwhelmed
with regular business or the pro-

cess in these mechanisms are over-
stretched and at times, the existing
judicial mechanisms are unable to
deliver prompt and impartial jus-
tice.

The CPA
Constitution have envisioned for-
mation of the TRC in Nepal with
the aim of prompt justice to the

and Interim

victims of conflict and ensure repa-
ration to them, and bringing the
perpetrators into judicial process
through establishing T] mecha-
nisms. During the decade-long
armed conflict in Nepal, almost
15,000 people have lost their lives
and more than 1,200 people are
still missing, according to National
Human Rights Commission and
other credible human rights insti-
tutions. Hundreds of people are
left physically disabled and thou-
sands of people were displaced.
Moreover, thousands of people
were directly or indirectly affected
by the conflict and victimized.

The TRC and Commission
for Investigation of the Disap-
peared Persons (COIDP) to ad-
dress the issues related to TJ seems
in a little progress of being institu-
tionalize despite many hitches and
the legislation has been recently
adopted by the Legislative-Parlia-
ment, and the Recommendation
Committee for these commis-
sions are announced. Although
the Investigation of Disappeared
Persons and Truth and Reconcilia-
tion Commission (IDPTRC) Act
is seen as relatively progressive
expect amnesty provision. In the
meantime, the human rights com-
munities, victims and international
communities suspect that the com-
mission could be inclined towards
granting amnesty while the gov-
ernment and political parties claim
that the Act respects enough inter-
national human rights standards
and feelings of victims. The Com-

mission which has been viewed
with suspicion before its incep-
tion indicates that it will affect the
whole T] process, and eventually
undermine the principles of justice.

In other countries, the TRC
have been formed to address and
resolve the issues of human rights
violation especially in post-conflict
situation or after the end of dicta-
torship or autocratic regime. The
TRC formed in most of the coun-
tries are based on their national
requirements and peculiarities,
and different names however their
mandate and long-term objective
are normally similar. The similari-
ties found in those mandate are
the study and investigation of
grave human rights violation oc-
curred during the armed conflict;
investigation and study of grievous
crime and human rights violation
occurred during the dictatorship or
autocratic regime or the investiga-
tion of truth during the civil war;
search for the disappeared and
making their whereabouts public;
criminal investigation of arbitrary
arrest or extra-judicial killings or
mass killings, torture, killing of
unarmed people and finding the
wrongs of human rights perpetra-
tors and recommending the state
for the prosecution while ensuring
justice to the victims.

Similarly, it includes search-
ing the locations of displaced peo-
ple, and create a peaceful, harmo-
nious, tolerant, and justice in the
society following the investigation
and study regarding the incidents
of violation of human rights and
humanitarian laws, and aims to
create an environment so that eve-
ryone can live a dignified life in a
society. It also includes the recom-
mendation of reparation to the vic-
tims and institutional reform.

In this sense, it is the state’s
responsibility to provide a relief
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and proper justice to the victims
of conflict. At the same time it is
the responsibility of political ac-
tors who have been the signato-
ries of the CPA to materialize
their commitments in practice. T]
mechanisms cannot be established
or cannot be made effective in the
absence of collective commitment
and political willingness, and there
is little chance of victims getting a
sense of justice without collective
efforts.

Foundations of Establishing T]
It is the responsibility of
state to prepare the TJ strategies,
effectively and judiciously to ad-
dress the incidents of human rights
serious

violations, abuses and

The traumas of the violent
conflict are very poignant and
painful, and it is impossible to heal
through compensation. The vic-
tim’s concern must be addressed
$o as to stop re-emergence of con-
flict in the society and to stop the
possible transformation of victim’s
feelings of pain to revenge. There
can be disagreement among the
victims while adopting the tech-
nique or methods of addressing
this issue. Therefore, the state must
adopt proper techniques and carry
out reasonable processes of T7 that
is generally acceptable to all or at
least acceptable to majority. Con-
sidering such situation, a consen-
sus to establish T] mechanisms
and to bring the perpetrators into

The victim’s concern must be addressed so as to stop re-emer-
gence of conflict in the society and to stop the possible trans-
formation of victim’s feelings of pain to revenge. There can be
disagreement among the victims while adopting the technique
or methods of addressing this issue. Therefore, the state must

adopt proper techniques and carry out reasonable processes of

TJ that is generally acceptable to all or at least acceptable to

majority.

crimes occurred during a decade-
long Maoist insurgency. The TJ
process becomes a very much com-
plicated especially in post-conflict
countries. Country which is going
through in transition from violence
to peace after the conflict or arbi-
trary regime has a high probability
of getting obstructions from those
parties directly involved in a con-
flict. Primarily, if a situation arises
where of the state and non-state
political and military actors need
to be held responsible, these actors
may attempt to seek immunity by
bringing the process in jeopardy
which is against the basic norms of

TT process.

a judicial process with victim’s
content was reached between the
political parties and Nepal Gov-
ernment through the CPAin No-
vember 2006. The failure of the
state to implement the agreements
has disappointed the victims and
other concerned stakeholders de-
spite their early excitement and
optimism.

'The incidents of grave hu-
man rights violation and serious
crimes during the armed conflict
by both the state and Maoists have
been documented by NHRC and
other human rights organizations.
It is the state’s responsibility to
bring the accused of human rights

violations into the legal action with
justifiable approach by addressing
the concerns of conflict victims
and their issues. Unfortunately,
the government’s inability to ad-
dress the victims’ trauma and con-
cerns have compelled to them to
live with additional pain whereas
the perpetrators are continuously
acquitted. Neither the victims nor
the perpetrators are fault for such
situation. Rather the signatories-
state (erstwhile the Seven-Party-
Alliance of SPA) of CPA and the
then Maoists are primarily respon-
sible. In this regard, the victims
should be provided compensation
and reparation besides deliverance
of justice, and legal action or am-
nesty to the perpetrators under the
due process.

Nepal has relentlessly re-
tained the seriousness of establish-
ing T] mechanisms during the en-
tire peace process. Similarly, both
sides have continuously committed
to the people for its enforcement.
'The provisions of T] have been in-
cluded in the Article (5)(2)(3), (5)
(2)(4) and (5)(2)(5) of the CPA
Similarly, the CPA incorporates
the disclosure of detailed report
of disappeared people within 60
days; formation of National Peace
and Reconstruction Commission
to provide relief to the conflict vic-
tims; to create harmony and recon-
ciliation in the society by investi-
gating truth of those involved in
crimes against humanity through
the formation of the TRC. Unfor-
tunately, these provisions related
to 'T] are intentionally ignored by
political actors.

Concerns of TJ Management
The management of TJ is
a challenge in itself and has been
getting complicated due to the
short-sighted vision by the major
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political actors and their leaders,
as well as poor performance of the
leadership. During the transitional
period, the justice process for the
conflict victim should be addressed
with high priority. As a result of
petition filed by the victims against
the Ordinance for the formation
of the TRC and COIDP in March
2013, the Supreme Court has
clearly said that the Commission
should respect the victim’s senti-
ment. It has further faulted the
focus on reconciliation instead on
justice, not consulting with the vic-
tims and stakeholders, immunity
to the perpetrators and protection
rather than action against them.
In response to the writ, SC ruled
that the amnesty for the accused of
serious human rights violation was
not acceptable, the commission’s
freedom, fairness and trustworthi-
ness must not be compromised,
serious violations must be crimi-
nalized, victim and their family
must be provided with adequate
reparation and reconciliation must
be promoted in the society. Unfor-
tunately, most of these Supreme
Court’s recommendations are in-
tentionally rejected in the Act.
The T] mechanisms formed
to ensure justice to the victims must
be established and implemented
from the perspective of justice.
Also, the state must be open and
flexible in the issue of reparation to
the victim. Otherwise, it is impos-
sible to expect peace and harmony
in the society if perpetrators cen-
tric T] mechanisms are formed.

Tenure of the Commission

The commission’s tenure
in the TRC Act is two years from
its establishment. However, the
tenure can be extended for up to
one year if it cannot complete its
job within the stipulated time-

frame. In the international level,
tenure of such commission varies
depending upon the complexity of
national polity. For example, the
commission formed in Uganda in
1974 was given just six months of
tenure whereas the longest tenure
was provided in Rwanda in 1999
known as National Unity and Rec-
onciliation Commission. The com-
mission of Rwanda was converted
into permanent guild in 2002
however the final report has still
not been submitted. In average, the
tenure of such commissions is seen
being 2 to 3 years.

appointments and other manage-
rial processes were performed in-
ternationally while in Argentina
the Commission comprised both
Members of the Parliament and
non-parliamentarians. Similarly in
Bolivia, the commission was led by
joint-secretary of Home Ministry
and in Uganda it was led by a Jus-
tice of Supreme Court.

By numbers, Ecuador had
the lowest number (four) commis-
sioners appointed while the highest
number of officials appointed was
in Democratic Republic of Congo
(21), Ivory Coast (28) and Ger-
many (36) etc. The choice of num-

The TJ mechanisms formed to ensure justice to the victims

must be established and implemented from the perspective of

Jjustice. Also, the state must be open and flexible in the issue of
reparation to the victim. Otherwise, it is impossible to expect
peace and harmony in the society if perpetrators centric 1]

mechanisms are formed.

Commission’s Structure, Number
and Procedure

The Act envisions the com-
mission of having at least five
members including one woman
and one recommended by a three
member-committee including
NHRC representation chaired by
former Chief Justice. While re-
viewing the formation of Truth
and Reconciliation Commissions
in over 40 countries, most of the
countries including South Africa,
have their own citizens as the com-
missioners. However, countries like
Kenya, Syria Leone and Solomon
Islands among others have ap-
pointed both national and foreign
citizens as the commissioners.
Similarly, in El Salvador, Burundi
and Guatemala, the commission-
ers were appointed by the United
Nations and in Rwanda, all the

ber in the commission depends of
the nation’s need, its geographical
complexities and ethnic diversity.
However, in average, there can be
seven to nine members in such im-
portant commission. Meanwhile,
most of the countries have some
degree of female representation
in the commission. For example,
South Africa is considered success-
tul in establishing the mechanism
of such commissions that ensured
the state’s ethnic diversity and gen-
eral demography. It had nine male
and eight female commissioners
out of total 17 with the inclusion
of all ethnic representatives. Be-
sides that, the commission realized
the sensitivity of human rights vio-
lations by including human rights
activists and legal practitioners as
members of the commission.
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Commission’s Mandate and
Jurisdiction

In the Act, the commission
has been given mandate to investi-
gate the case only if the complaint
is lodged at commission by victim
or victims party and if the com-
mission thinks that it is within
their jurisdiction. The provisions
and processes set on investigation
process, binding obligation to co-
operate with the commission, ac-
tion for its contempt, protection of
witness and other people and pub-
lic hearing to regulate the commis-
sion can be commended. Similarly,
the commission has been given an
authority to have the case pend-
ing, reconciling, reporting for ac-
tion, recommending for amnesty,
reparation and also submitting the
report encompassing institutional
reforms. However, the important
part is the vague definition of “Se-
rious Human Rights Violation”
which might affect the work of the
commission by creating an intense
situation.

Normally, two types of
TRCs are being established in
other countries. Both types of
commissions are made responsi-
ble to carry out its functions with
limited jurisdiction and compre-
hensive mandate Especially, the
commission formed with the aim
of identifying the disappeared
citizens or identifying the murder-
ers of political prisoners has been
found submitting the report with
the recommendation of prosecu-
tion. The commission with broader
jurisdiction has been found inves-
tigating the incident of disappear-
ance, displacement besides inves-
tigation of other types of conflict
victims along with serious human
rights violations. Based on find-
ings, these commissions have made
recommendations to the govern-
ment to initiate prosecution and

reparation besides compensation
to the victim, as well as provided
suggestions to make sure that such
incidents would not occur in the
future. For example, most of the
countries including Argentina had
limited the commission’s jurisdic-
tion to disappearance whereas the
countries like South Africa, Peru
and Timor-Leste had broadened
their mandate.

Implementation of Report and
Monitoring

In the Act, the commis-
sions’ restricted mandate that re-
quires submission of the report
and the implementation of its rec-
ommendations to the government,
and implementation responsibil-
ity solely provided of the govern-
ment and discretion of processing
of case by the Attorney General or
designated government attorney
itself raises the question regard-
ing the fair enforcement of the
report. Also the monitoring re-
sponsibility about the status of the
enforcement has been given to the
National Human Rights Commis-
sion (NHRC) in which it provides
mandate to draw the attention of
respective ministry about the im-
plementation and the ministry
has been authorized to implement
those provisions as soon as possi-
ble.

In other countries, almost
all countries have submitted their
report to the government with the
inclusion of recommendations in-
cluding prosecution, reparation,
reconciliation, amnesty and insti-
tutional reform. But, the travesty is
that the implementation of report
is very poor in almost every coun-
try and no separate independent
agency has been formed for moni-
toring the implementation of re-
port. Normally, the agency which
received the report must take re-

sponsibility to implement the re-
port. In result, the implementation
situation is not found encourag-
ing in any of the country. Even in
South Africa, where the TRC is
taken as an exemplary success, the
situation of implementation is not
satisfactory. There has been some
progress regarding reconciliation
but not in the areas of prosecu-
tion. Similarly, it took years for the
victims to receive compensation as
reparation recommended by the
commission. However, the South
African Commission was very
much successful for public hearing
and dissemination of its activities.
In Sierra Leon, the government
gave a positive message by initiat-
ing the reparation prosecution and
institutional reform process based
on commission’s recommenda-
tions. The parliament had passed
the National Human Rights Com-
mission Act and formed a spe-
cial court for prosecution and a
National Commission on Social
Work for reparation.

Question Raised by Stakeholders

There are number of con-
cerns raised by the stakeholders
that could affect or jeopardize
TJ process in Nepal, which could
eventually have long-term affect in
peace, stability and justice.

Commission’s Structural
Problem

A committee of former
Chief Justice as chairperson, one
NHRC representative and one
member from among Human
Rights activists, psychologists, le-
gal practitioner, legal experts, con-
flict experts, sociologists, women
those
peace process, nominated by the

activists or involved in

government will recommend the
members of the TRC which will

include four members from led
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by former Supreme Court Justice
or chief judge of Appellate Court.
However, there is a doubt on fair-
ness of the appointment process
given the culture of power shar-
ing of main political actors. As the
impartiality, expertise and skills are
being judged on party line, there is
a high possibility that the nomina-
tions would be influenced, may be
not theoretically then practically.
In the Act, there is a provision of
five-member commission and it is
very tough to form the commission
with the assurance of inclusiveness
and representativeness. In the ini-
tial stage, the commission might
face obstruction from small politi-
cal groups, women and dalits along
with regional and ethnic groups
to incorporate marginalized and
ethnic groups. In this regard, the
Act must be flexible regarding the
number of the TRC members so
as to include people from country’s
diversification. The background of
the TRC and its communicating
medium to the government being
Ministry of Peace and Reconcilia-
tion will also render it a lower sta-
tus to other constitutional bodies
thus hampering its effectiveness.

Abuse of Reconciliation Concept

The provision of reconcilia-
tion where the victim and perpe-
trator lodge their application for
reconciliation and victim is given
a proper compensation with apol-
ogy from the perpetrators to be
administered by the commission is
definitely going to be abused. On
the one hand, this provision could
create reconciliation made pos-
sible by the perpetrator through
intimidation, threat and coercion,
and on other hand it could create
the situation that compels the vic-
tim to choose reconciliation with
financial influence. If these issues
regarding the reconciliation are not

properly addressed, it can further
aggravate animosity and victims
might be compelled to accept the
alternatives of reconciliation. Simi-
larly, if appointed officials are in-
competent of imbibing sentiments
of the victims, the provision of rec-
onciliation could easily be abused
and manipulated for the benefit of
perpetrators.

Disadvantage of Amnesty

The commission can rec-
ommend to the Government of
Nepal for the amnesty to those ac-
cused of grave human rights viola-
tion provided with adequate justi-
fication. However, the perpetrator
can easily take advantage of this
provision due to the current politi-
cal practice, party-based consensus
system, and the culture of misusing
the transitional period. That’s why
the Act needs to be clearer on this

issue.

Limitation of Time

The tenure of the commis-
sion must be specified based on
serious human rights violation, its
nature and complexities because
it is difficult to have an effective
investigation in a short period of
time and hard to investigate the
incident while providing justice to
the victim. To commence the work
in a stipulated timeframe, the com-
mission needs adequate financial
resources and qualified manpower.
Therefore, timeframe needs to be
reasonable and appropriate.

Problem in Witness Protection
'The commission has to rely
on the Nepal Police for the security
of witness or their family members
coming to the commission to re-
cord witness account despite the
provision stated in the Act re-
garding the issue of their security.
Due to limited resources of Nepal

Police, geographical complexities
of the nation and illiteracy of so-
ciety, the commission might not
be properly aware of the security
problem on time. Victims might
never be able to record their state-
ments due to the threat from the
perpetrators. The commission is
not going to be able to get impor-
tant information until the civilians
feel safe and confident of their ac-
cess to justice.

Potential Unhealthy
Competition and
Non-cooperation between TJ
Mechanisms and Other national
instruments

In context of Nepal, the na-
tional organizations like NHRC
has effectively probed many inci-
dents of armed conflict, some of
them are still under investigation
and has also documented impor-
tant information of the conflict. In
such situation, it is very important
that there should be a legal clarity
with NHRC while forming Truth
and Reconciliation Commission.
Similarly, the process of formation
of COIDP envisioned by Compre-
hensive Peace Agreement is also
underway and in such situation if
there is no clarity of information
flow between the commissions,
there is a possible failure of other
commissions, except TRC. 'The
proposed Act doesn't clarify the
relationship between the com-
missions which may create an un-
healthy competition. There will be
a chance of competition despite
coordination which may affect
the effectiveness of each commis-
sion. The victim’s will be deprived
of justice. Therefore there must be
a provision in a proposed Act cre-
ating an environment for the co-
ordination among TRC, COIDP
and NHRC. Such provision will
reduce the duplication in work and
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increases effectiveness in the pro-
cess of justice to the victims.

Lack of Human and Financial
Resources

It is the responsibility of
the state to provide adequate hu-
man and financial resources to
the commission and it is certain
that the commission will be short
of adequate human and financial
resources. The Act has made com-
mission free to appoint the staff
and sought financial support from
the government. However, there
is a possibility that the commis-
sion might not be able to operate
properly due to time limit, com-
plexities in the process of recruit-
ment and time consumed to man-
age the financial resources. Also,
the commission has to manage
the mandate and other adminis-
trative tools. This might create an
awkward situation in acquiring the

mechanisms and national politics.
'The process of hearing is also going
to be affected because some of the
perpetrators are spending a retired
life in the country and a few are
even outside the country without
accountability.

Possibility of Political
Non-cooperation

There is a possibility of non-
cooperation from political parties
in this issue as the top leaders re-
sponsible for forming TRC con-
tinue, are still in the mainstream
politics. The TRC process might
face difficulties because of possi-
bilities of the attempt to impunity
through consensus. As a result, the
cooperation from the political par-
ties could be jeopardized. This can
be seen as an example of in long
delay in final enactment of laws re-
garding formation of TRC.

There is a possibility of non-cooperation from political parties
in this issue as the top leaders responsible for forming TRC
continue, are still in the mainstream politics. The TRC process
might face difficulties because of possibilities of the attempt

to impunity through consensus.

qualified staffs and taking the do-

nors into confidence to raise fund.

Potential Obstacle in Fair
Hearings

Despite the country go-
ing through tremendous political
change and transformation fol-
lowing the CPA, the perpetrators
of serious human rights violation
continue to hold positions in po-
litical, government and security
agencies with impunity due to the
lack of vetting, In this context, the
hearing process is certain to be af-
fected due to uninterrupted access
of the perpetrators to government

Obstacle in Public Release of the
Report

In Nepal, there is no prac-
tice of publication of the report
submitted by previous commis-
sions. There is a high possibil-
ity that the TRC report could
meet the same fate, and could be
dumped the in the government’s
office just like the reports of Mal-
lik Commission and Rayamajhi
Commission. This situation will
violate the people’s right to in-
formation and perpetrators will
again keep on living a dignified
life while the victims will remain
continue their demand for jus-

tice. Observing the current trend,
it is highly likely that the general
public will not have access to the
report. However, the TRC Act has
a provision of submitting the com-
mission’s report to the parliament
through government. There has to
be a legal provision of easy public
access of the report because public
access of the report is an indicator
of commission’s success.

Uncertainty in Implementation
of Commission Report and
Problem in Monitoring

The government holds the
responsibility of implementing the
commission’s report. The responsi-
bility of monitoring has been given
to the National Human Rights
Commission. In the Act, there is
a provision of implementing the
recommendations of the commis-
sion by the government itself or
communicating the recommenda-
tions to the Office of the Attorney
General or Government of Nepal
or Council of Ministers. However,
the implementation of the rec-
ommendations could be affected
until and unless the Office of the
Attorney General, which is also a
legal advisor to the government,
is not a completely independent,
and could face competency and
resource for handling TJ related
cases. There might be a possibility
of leniency in prosecution process,
especially while prosecuting the
perpetrators holding senior posi-
tions in political entities or secu-
rity agencies. Also the process of
reparation might get affected due
to the shortage of fund to be dis-
tributed as relief. The monitoring
authority of the Commission’s re-
port has been given to the NHRC.
However, the process of imple-
mentation of monitoring might
automatically be affected due to
lack of adequate resources, infra-
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structure, manpower and capacity.
In this scenario, NHRC’s attempt
to draw the attention of the gov-
ernment regarding the monitoring
will make implementation ineffec-
tive. There must be a provision in
the Act, which is binding for the
government to implement the re-
port. An independent and neutral
body should be envisioned for
monitoring the implementation of
the Commission’s report.

Integration of Criminal Justice
and TJ

TJ-related activities have
been operated in countries which
are progressing towards transfor-
mation from violence to peace,
and establishment of sustainable
peace and good governance espe-
cially after the violent regimes and
dictatorships. However, there is a
possibility of risk of reemergence
of conflict and unstable society, if
the issues related to serious human
rights violation and crimes are not
addressed on time. There can be a
difficult situation while providing
justice if the internationally ac-
cepted principle of criminal justice
contradicts the T] mechanisms. So,
while implementing the principles
of criminal justice in TJ period, the
process of investigation and pros-
ecution automatically gets affected
and the risk of obstruction in ju-
dicial process might be created at
the end.

The mechanisms related to
T]J facilitates the process to prepare
the base so as to provide justice and
relief to the victims through prose-
cution and other means apart from
identifying reason of crime or vio-
lation, its nature, targeted groups
and victims. Criminal justice is an
important part while addressing
human rights violations. If it could

be integrated with mechanisms re-
lated to TJ, it will facilitate to en-
sure justice to the victims. It is an
important to adopt various types of
methods by learning from interna-
tional principles of T] mechanisms
based on past serious crimes, num-
ber of human rights violation and
extent of serious crimes.

Conclusion

While adopting the TJ
in practice by any country to ad-
dress the past serious human rights
violation or abuses and serious
crimes, one can adequately learn
from the past experience of the

on rebuilding social harmony, im-
proving nations service providers
serving the people and ending im-
punity. Therefore a successful result
can be expected from TJ process,
if the obligations like transparen-
cies, fairness, proper legal process,
political will and participation of
national organizations are honestly
tulfilled by the state. .

It will be the insult to the
victims of conflict, especially re-
garding the sensitive issue like T7J.
If the efforts of the formation of
T] mechanisms are carried out by
political actors with the intention
of immunity, it will be disastrous

TJ-related activities have been operated in countries which
are progressing towards establishment of sustainable peace
and good governance especially after the violent regimes and
dictatorships. However, there is a possibility of risk of reemer-
gence of conflict and unstable society; if the issues related to
serious human rights violation and crimes are not addressed

on time.

specific country. Since every con-
flict is unique, the strategies of T]
mechanisms could move towards
positive direction if if the victim’s
needs and desires are fulfilled from
the past experience; if inclusion
of civil society and stakeholders is
ensured; if the state’s capacity and
need is adopted within the guide-
lines of national demand and inter-
national responsibility, and if the
mechanisms are developed based
on the principle of cooperation It
would be beneficial for Nepal if it
could implement or integrate the
four differnet components of TJ
such as criminal prosecution, Truth
and Reconciliation Commission,
reparation and vetting together. If
such mechanisms are used prop-
erly, it can play an important role

move for sustainable peace and
justice in the country. The process
related to the TJ itself is a long and
hectic. Therefore, it must be imple-
mented within the view of national
context with developing appro-
priate strategies. This will help to
create the foundation of sustain-
able peace and good governance,
stop the future incidents of seri-
ous human rights violation, create
social harmony and reconciliation,
deliver justice to the victims, and
ensure action against perpetrators
and amnesty with proper legal pro-
cedure. It will also help to create an
environment necessary to build a
civilized nation that respects rule
of law, human rights, transparency,
responsiveness and accountability.
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Atiqa Javed, Fiona Duncan and Grace Watson™

Truth and Reconciliation:

Transitional Justice in Post-conflict Nepal

I. Introduction

etween 1996 and

2006, Nepal was dev-
astated by the civil war between
the Communist Party of Nepal
(Maoist) [CPN-M] and the Nep-
alese Government. Over 13,000
Nepalese people, both combatants
and civilians, were killed.! A fur-
ther 1,350 individuals who ‘disap-
peared’ during the conflict remain
unaccounted for.? Several hun-
dred others were tortured at the
hands of Nepalese security forces
or Maoist insurgents® and between
100,000 and 250,000 people were
displaced.* The so-called “People’s
War” of Nepal produced large scale
violations of individuals’ most fun-
damental civil and political rights
at the hands of both the Maoist
rebels and the Nepalese Security
forces. In addition to widespread
violations of international hu-
man rights law, thousands more
people were indirectly affected by
the conflict through, for example,
displacement from their homes,
large-scale disruptions to basic ser-
vices such as health and education,
and further economic hardships.

In this sense the war also violated
the social, cultural and economic
rights of many.

Almost eight years after the
formal end of the conflict, Nepal
has yet to fully secure transitional
justice. Transitional justice in this
context refers to policies under-
taken by a new regime to rectify or
ameliorate injustices perpetrated
by the previous regime.® Common
examples of transitional justice
mechanisms include criminal pros-
ecutions, truth commissions and
victim reparation programmes. The
Comprehensive Peace Agreement,
which brought the armed conflict
to a formal end and was signed by
both parties, contained a number
of proposed measures designed
to implement transitional justice.
Since signing the agreement how-
ever, none of the measures have
been implemented in full.

The first section of this ar-
ticle provides a brief summary of
the factors in Nepal which con-
tributed to the armed insurgency
in 1996, outlining the key human
rights violations perpetrated dur-
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2.
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Transitional Justice, Vol.2 378, at p.378
4. Amnesty International Report, The State of the World’s Human Rights, (2007) p.196
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6.  Matt Murphy, Transitional Justice, (Oxford, 2012)
7.

ing this time. The second section
of the article focuses on the lat-
est transitional justice mechanism
to be formulated by the Govern-
ment of Nepal [GoN], the Truth
and Reconciliation Commission
[TRC] Act. This section considers
the potential flaws and weaknesses
within this proposed framework
and gives recommendations as to
how the TRC Act could be re-
formed and improved to allow for
a framework which is orientated
around the needs of victims and
their families.

I1. A Decade of Armed Conflict:
Human Rights Violations
and On-going Impunity

The causes of the decade-
long civil war in Nepal are com-
plex, and could be regarded as
the outcome of a combination of
political, economic, social and his-
torical factors.” Until relatively re-
cently, and for much of its modern
history, Nepal was an authoritarian
state. Ultimate political power re-

sided with the monarchy. Follow-
ing the World War II however, and

Fiona Duncan and Grace Watson form University of Glasgow, Atiga Javed from University of Dundee

International Committee of the Red Cross, Nepal: Red Cross releases documentary on conflict-related missing, (8 August 2010)
Tafadzwa Pasipanodya, A Deeper Justice: Economic and Social Justice as Transitional Justice in Nepal, (2008) International Journal of

UN Office of the High Commissioner for Human Rights [OHCHR], Nepal Conflict Report, (2012) p.36

Sonali Deraniyagala, The Political Economy of Civil Conflict in Nepal, (2005) Oxford Development Studies, Vol. 33(1) 47

[P oL T VR + Vol. 34, No. 1 & 2, July, 2014




continuing throughout the latter
half of the 20™ Century, Nepal saw
various struggles for democracy
beginning to emerge, although all
efforts were ultimately thwarted by
the monarchy. 1961 saw the for-
mulation by King Mahendra of the
‘Panchayat’ system of governance,
under which political parties were
declared illegal. The Panchayat sys-
tem endured in Nepal for almost
three decades.®

Outside of Nepal, the col-
lapse of the Soviet Union and the
end of the Cold War were bring-
ing about global political change.
This intensified the agitation for
democracy in Nepal, thus in 1990,
following a turbulent period of
street protests and pro-democracy
campaigns by the outlawed politi-
cal parties, the corrupt Panchayat
system was ended and a new Nepa-
lese Constitution establishing both
a multi-party system of parliamen-
tary democracy and a constitution-
al monarchy was promulgated.’

Traditionally life in Nepal has
been extremely socially hierarchi-
cal. Caste and other hierarchies
shaped much of the country’s so-
cial, economic and political life.'
Democratisation raised popular
expectations of political freedom,
greater equality and economic
advancements; however the tran-
sition to democracy proved prob-
lematic. The establishment of
democratic institutions was weak,
with Nepal's Parliament experi-
encing a number of internal prob-

lems: parliamentary democracy
was failing. The power to dismiss
the national parliament was re-
tained by the King, the monarchy’s
authority essentially unchallenged
by the political reforms and the
mode of rule unchanged.! Further,
traditional elites maintained domi-
nance in society by re-legitimising
their influence through democratic
institutions. Democracy gave ac-
cess to political power to the pro-
fessional middle classes, while
left-wing parties and marginalised
social groups remained excluded
from the elite political process.'
Nor did the advent of parliamen-
tary democracy alleviate Nepal’s
economic and social problems. Al-
though some statistical indicators
from the early 1990s showed posi-
tive developments in the economy,
the living conditions of most peo-
ple remained poor.™® In 1991, 5%
of the population owned 40% of
Nepal’s land. Indeed, there existed
a fundamental inequality between
the relative wealth of Kathmandu
and the oppressed ethnic minori-
ties living in extreme poverty in ru-
ral Nepal.* Despite the high levels
of poverty experienced by the ma-
jority of Nepalese, the monarchy
maintained its wealth."

During this period of economic
and political transformation, vio-
lent civil conflict broke out in Ne-
pal. The conflict began in February
1996 when the CPN-M launched
an armed insurgency to abolish
monarchic rule and to address
the economic and social injustices

suffered by marginalised popula-
tions.’ 'The CPN-M was a party
which emerged in response to the
marginalisation of left-wing par-
ties in democratic politics.”” 'The
conflict originated in the rural re-
gions of Nepal and was at first re-
garded as a minor problem of law
and order. However violence later
spread and escalated into an en-
trenched and brutal armed conflict
that affected the entire country.'®

Initially, the responsibility of com-
bating the Maoists and suppress-
ing the insurgency was charged
to the regular police forces of Ne-
pal. However the police force was
neither trained nor equipped for
counter-insurgency operations and
proved unable to control the situ-
ation.” In 2001 a national state of
emergency was declared by the
Government, and the Royal Nepa-
lese Army [RNA] was deployed in

order to combat the Maoists.

Human Rights Violations during
the Conflict

“The Maoists are called ter-
rorists by the government, and that
is what they do—create terror. But
the security forces are supposed to
provide security, and they are no
different. People live in constant
fear.””

Both Maoist forces and
Nepalese
(comprised of the police, the
armed police, and the RNA) dis-
played a dismal human rights re-
cord throughout the conflict. Mao-
ist forces abducted, tortured and

Government  forces
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killed civilians whom they suspect-
ed of being informers or enemies.
Children were recruited as soldiers
and students were abducted for
political indoctrination.”® At the
same time Nepalese Government
forces were responsible for a huge
number of summary and extraju-
dicial executions, torture, arbitrary
arrests and enforced disappearanc-
es.” Essentially, both the Maoists
and the Government forces com-
mitted numerous atrocities, func-
tioning with absolute disregard for
the rule of law.?

‘Throughout the conflict the
Maoists carried out a significant
number of summary executions
of civilians. The Maoists tended
to execute their victims in public,
often preceding the execution with
various methods of torture. The
Maoists also frequently abducted
individuals, holding the victim for
ransom in order to compel their
relative to resign from the security
forces. These atrocities would be
carried out openly and publicly in
order to achieve a deterrent effect
on the population.?

The Maoists were respon-
sible for grave violations of hu-
man rights during the conflict.
The Nepalese Government forces,
however, displayed an equally poor
human rights record. In addition
to carrying out a high number of
summary and extrajudicial execu-
tions themselves, the Government
forces were responsible for a mass
amount of enforced ‘disappearanc-
es’ throughout the 10-year conflict.
While the Maoists deliberately

publicised their violent and inhu-
mane acts and accordingly often
admitted responsibility for killings,
the Government rejected virtually
all allegations of abuse by its forces.
As such numerous atrocities were
perpetrated by police and other
state agents; all with almost com-
plete impunity.®

'The Nepalese Government
forces were implicated in thou-
sands of summary executions and
other unlawful killings of both sus-
pected Maoist rebels and civilians.
Human Rights Watch has docu-
mented that often Nepalese secu-
rity forces disguised themselves as
Maoist rebels when arriving in vil-
lages in an attempt to identify and
subsequently execute Maoist sym-
pathisers. Individuals would often
be wrongly identified as Maoist
sympathisers and killed as a result
of having previously been forced
by Maoist rebels to allow them
to spend the night in their home.
% Following summary executions,
the Nepalese security forces would
issue a statement identifying the
dead as a Maoist rebel and stat-
ing that they were killed during
gunfire exchange. The Office of
the High Commissioner for Hu-
man Rights (OHCHA) has noted
however that frequently it would
appear that only the Maoists sus-
tained casualties in alleged “gunfire
exchanges”, and notes the improb-
ability of only one side sustaining
casualties.?’

In 2003 Nepal had the
highest number of disappearances
in the world.?® Indeed, enforced

disappearances were one of the
most widespread human rights
violations committed during the
conflict.?” In such cases individuals
would go missing, having been last
seen in the custody of the Nepa-
lese Government forces. Individu-
als would be detained by security
forces during large-scale opera-
tions, targeted raids, at checkpoints
or they would simply be taken
from their place of work or study.*
Conflict-related  disappearances
began in the late 1990s, with the
number escalating following the
declaration of a state of emergency
in 2001.%

Various pieces of flawed
Nepalese legislation were often
used as a means of justifying de-
tention, and as such contributed to
the prevalence of disappearances.*
The outdated Public Security Act
was widely used to detain individ-
uals suspected of involvement with
the Maoists. The Act allowed for
individuals to be held in preventa-
tive detention for up to 90 days to
“maintain the sovereignty, integrity
or public tranquillity and order” of
the country. This period could be
extended to six months with the
endorsement of the Home Minis-
try. A further extension of up to 12
months from the original date of
issue could be obtained subject to
the approval of an Advisory Board
established under the Act.®® The
Anti-State Crimes and Penalties
Act was a further piece of legisla-
tion used to justify arbitrary deten-
tion. In 2000-2001 it was used by

police to prevent suspects’ release
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on bail pending trial, in addition
to being used regularly by police
to arrest and charge members of
Maoist organisations who would
subsequently  disappear having
been held in police custody.** Most
individuals detained during the
conflict after 2001 however were
detained under the Terrorism and
Disruptive Activities (Control and
Punishment) Ordinance promul-
gated at the time. The Ordinance
allowed security forces to hold in-
dividuals in preventive detention
for up to one year without charge
or trial and reinstated their almost
absolute immunity from prosecu-
tion.*

While these pieces of Nep-
alese legislation accommodated a
number of enforced disappearanc-
es, in many other cases the security
forces simply disregarded the law.
Often individuals would be held
for long periods of time without
access to a court, to lawyers or to
their families, the government
simply refusing to acknowledge
they even existed.*® Some detainees
would file habeas corpus petitions
in the Courts, although this was
difficult due to the aforementioned
lack of access to legal assistance
during detention.’” When court
orders were obtained ordering
the release of the detainee, often
the police would either blatantly
disregard the order, or re-arrest
the individual immediately upon
release.’® Often individuals expe-
rienced torture during detention
and in a staggeringly high number
of reports the individuals were re-
ported as never having returned, to
this date remaining unaccounted
for.

The CPA was intended to bring to an end the decade of wide-
spread human rights violations in Nepal. The parties to the
CPA vowed to end impunity and to safeguard the rights of
families of the disappeared. Almost eight years after signing
however, little has been done to secure transitional justice, and
impunity is rife. Both the Government and the Maoists have
shown a great deal of reluctance to strengthen accountability,
and the RNA has failed to co-operate with police investiga-

tions.

Comprehensive Peace Agreement
and On-going Impunity
Throughout the 10-year
conflict, there were three ceasefires
with attempts at peace dialogues
between the Nepalese Government
and the Maoists. The first two, in
2001 and 2003, were unsuccess-
ful and the conflict resumed. The
decade of armed conflict in Nepal
came to a formal end however in
November 2006 with the sign-
ing of the Comprehensive Peace
Agreement [CPA]. The CPA de-
clared the beginning of a new
peaceful  co-operation between
the government and the Maoists,
guaranteeing sovereignty, progres-
sive political resolution, demo-
cratic reform of the state and social
and economic transformation.’
The CPA committed both parties
to the establishment of an interim
government, including representa-
tives from the CPN- M and to
Constituent Assembly elections
by mid-June 2007.* 'The CPA
further promised four transitional
justice mechanisms: (i) the Truth
and Reconciliation Commission
to investigate serious violations of
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42. Amnesty International Report, Nepal: The Search for Justice, (2013) p.6

43. Amnesty International Public Statement (20 November 2007) supra n.41

human rights and crimes against
humanity; (ii) the National Peace
and Reconciliation Commission
to provide assistance to conflict
victims; (iii) a High-Level Inquiry
Commission on Disappeared Citi-
zens; and (iv) a High-Level State
Restructuring  Recommendation
Commission.*

The CPA was intended
to bring to an end the decade of
widespread human rights viola-
tions in Nepal. The parties to the
CPA vowed to end impunity and
to safeguard the rights of families
of the disappeared.** Almost eight
years after signing however, little
has been done to secure transition-
al justice, and impunity is rife. Both
the Government and the Maoists
have shown a great deal of reluc-
tance to strengthen accountability,
and the RNA has failed to co-op-
erate with police investigations.*
The GoN has made no progress to-
wards identifying and prosecuting
the perpetrators of human rights
violations committed during the
armed conflict. Indeed, the failure
to punish the perpetrators of these
crimes has perpetuated an environ-
ment in which violations continue
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The Supreme Court suggested the ordinance should be
aligned with domestic law and Nepalese obligations under
international law, yet the GoN introduced an almost identi-
cal bill; simultaneously undermining the judiciary system and
contravening the 2007 Interim Constitution which states Su-

preme Court rulings as binding.

to be committed with impunity.*

It was hoped that the sign-
ing of the CPA in 2006 would
pave the way to transitional jus-
tice mechanisms such as criminal
prosecutions and truth commis-
sions. The lack of progress that has
been made in implementing the
mechanisms set out in the CPA
however means that little has been
done to secure transitional justice
in Nepal. In 2010, the Council of
Ministers forwarded an ordinance
seeking presidential approval for
the establishment of a Commis-
sion of Inquiry on Disappearance
and a Truth and Reconciliation
Commission. While the CPA
committed to establishing these
transitional justice mechanisms, it
has been suggested that the ordi-
nance completely lacks the spirit of
the CPA.* The following section
of this article will focus on vari-
ous provisions of the TRC Act and
consider its potential weaknesses
in securing transitional justice.

III. Truth and Reconciliation
Commission

As noted previously, the im-
plementation of transitional justice
mechanisms has been patchy and,
at times, stagnant. The TRC ordi-
nance, initially formulated in 2013,
was criticised as enabling political
bargaining at the expense of rule of
law, with the International Com-

mission of Jurists and a coalition
of victims' groups submitting pe-
titions to the Supreme Court.*
The Supreme Court decided in
the landmark case of Madhav Ku-
mar Basnet v Government of Ne-
pal” that the ordinance obstructed
transitional justice, violated both
the Nepalese Constitution and in-
ternational human rights law, and
contravened previous Supreme
Court orders.*® 'The Supreme
Court suggested the ordinance
should be aligned with domestic
law and Nepalese obligations un-
der international law, yet the GoN
introduced an almost identical bill;
simultaneously undermining the
judiciary system and contraven-
ing the 2007 Interim Constitution
which states Supreme Court rul-
ings as binding.*

In addition to being un-
constitutional, the new Act has re-
ceived various criticisms from both
civil society and international hu-
man rights organisations. Firstly,
the mechanisms in place politicise
the Commission and do not mini-
mise the risk of interference; Sec-
tion 3 states:

“3) A Recommendation Com-

mittee shall be constituted as fol-

lows to recommend for the ap-

pointment of the Chairperson and

Members of the Commission:-

(a) Person designated by the
Government of Nepal from
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among the former chief jus-
tices -Chairperson

(b) Chairperson of the National
Human Rights Commission
or a member as designated by
the Chairperson of the said
Commission — Member”

The
Committee nominates a Chairper-
son and Members for the Act, but
the Committee are chosen by the
GoN. As such the TRC is not es-
tablished as an independent body
which inhibits its impartiality by
leaving the process open to po-
litical manipulation. Additionally,
Section 10 empowers the state to
appoint a civil servant as secretary
to the commission, while Section
6 (2) enables the GoN to remove
a Chairperson for 'bad conduct' or
Tack of efficiency'. This not only
gives the state power to interfere
in an independent body, but ad-
ditionally the vague wording could
potentially allow for the GoN to
exploit the Act for their own ben-
efit. Furthermore, the GoN con-
trols funding resources for the op-
eration of the commission. These
provisions do not align with inter-
national standards of impartiality
and independence and accordingly
contravene Supreme Court orders.

Another area of tension in
the proposed Act is the inclusion of
an amnesty clause for perpetrators
of human rights abuses 'if deemed
reasonable'.”® This has been widely
criticised by international human
rights organisations for breaking
international legal standards; ne-
glecting the right to truth, justice
and assurance of non-repetition.”!
The inclusion of amnesty directly
violates the UN impunity princi-

Recommendation
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ples of effective remedial action for
victims of war crimes, genocide,
crimes against humanity, and gross
human rights violations.*?

While enabling amnes-
ties for gross human rights viola-
tions, the Act does exclude rape
from the application of amnes-
ties.”> However, the effectiveness
of this exclusion is minimised by
domestic law which places a 35-
day limit in which rape must be
reported.”* Human rights organi-
sations have pushed for the re-
moval of Section 26 in its entirety
in order to exclude the possibility
of amnesty for crimes under inter-
national law.”> Furthermore, with
no distinct crimes for enforced
disappearances, torture, or crimes
against humanity under domestic
law, there is inconsistency between
domestic and international legis-
lation. The lack of political will to
improve domestic policy under-
mines the aforementioned decision
of the Supreme Court which ad-
vised the enactment of such laws.
The introduction of domestic laws
dealing with enforced disappear-
ances, torture and crimes against
humanity would not only align do-
mestic and international policy, but
would also increase legitimacy of
the Supreme Court and promote
the rule of law.*®

The proposed Act also
faces criticism over Section 22,
which enables the commission
to mediate cases without victims'

consent.”” Despite the OCHR ex-

pressing concerns over this, the Act
continues to promote a top-down
approach to transitional justice.’® If
victims’ consent is not mandatory
then the mechanisms for justice are
prioritising victims’rights over vic-
tims’ needs and moving away from
a victim-centric model.* While
the international community are
encouraging prosecutions and the
GoN keen to avoid them, victims’
needs have been overlooked; 64%
of respondents said that finding
out the truth about those who
were forcibly disappeared was their
top priority, yet the human rights
network are keen to end amnesty
clauses, which could actively hinder
fact-finding programs.®® As well as
anxiety caused by the unknown
fate of a family member, it impacts
individual lives in ways which are
overlooked by international hu-
man rights networks; for example,
the religious traditions carried out
after death require human remains
or absolute proof of death; a mech-
anism without an amnesty clause
can inhibit this closure.®® This
elite-led process also restricts ac-
cess for the most disempowered in
Nepalese society who seek tangible
solutions in their daily lives - only
7% in the rural district of Bardiya
prioritised justice and instead
highlighted the need for truth and
economic support.®* While the bill
does include provisions for im-
proving the lives of victims, plac-
ing truth secondary to prosecution
through the insistence of no am-

nesty clause may restrict palpable
progression. This prescriptive ap-
proach to accessing human rights
further restricts victims in Nepal
as many are unaware of the idea of
rights and are seeking discernable
truth. The insistence on a human
rights perspective as opposed to a
victim-centric process prioritises
political over socioeconomic agen-
cy.® A locally-led process instead
of implementing a top-down hu-
man rights framework would en-
able the greatest level of access for
Nepalese families. The process of
transitional justice should emerge
from the needs of victims and not
be executed through an external
agenda since efforts to promote
transitional justice remain elite-
led and the rights community has
failed in articulating the agendas of
the disempowered.

IV. Conclusion

In conclusion, the gross
human rights violations commit-
ted throughout the civil war have
continued to impact many lives
in Nepal. The introduction of the
TRC Act aims to encourage the
healing and progression of soci-
ety. However, the proposed act is
unconstitutional, does not com-
mit to impartiality, and is imped-
ed by restrictive or non-existent
domestic policy. The Act has also
received widespread criticism over
the inclusion of an amnesty policy
from international human rights
organisations, placing pressure on
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Rights law and serious violations of International Humanitarian Law (2010) p.4
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54. Human Rights Watch (2014), supra n.50
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the commission to work within an
absolute prosecution framework,
rather than a truth framework.
The Act fails to strike a balance
between truth and retributive jus-
tice, and in doing so places rights
above needs. This is further en-
trenched by the use of a human
rights framework and discourse
which restricts accessibility for
victims and their families. A grass-
roots development would grant the
greatest access to truth, and allow
tangible progression in society by
tackling the needs of individuals
instead of promoting a top-down
framework which prioritises inter-
national human rights norms over
the requirements of individuals.
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Human Rights Committee

Review of Nepal Report:

RCSPOHSCS from Government

and NGOs on List of Issues

International Covenant on Civil and Political Rights1966: Responses and conclusions of
Government of Nepal and NG Os to the lists of Issues sent by the United Nation’s Human
Rights Committee regarding the second periodic report of Nepal

Background
In 1991, Nepal ratified
the International Cov-
enant on Civil and Political Rights
1966. As an obligation to being the
state party, Government of Nepal
must submit a periodic report to
the United nation’s Human Rights
Committee regarding whether the
people of Nepal are enjoying their
civil and political rights or not,.
In 1994, Nepal had sent the pre-
liminary report. In every five years,
there is an obligation to send the
report to the HRC however Nepal
sent joint second, third and fourth
report of the situation between
1995 and 2010 in 2012.
The facts

which are not included in the re-

and concerns

port of Government was incor-
porated by the Human Rights
Treaty Monitoring Coordination
Committee (HRTMCC), accord-
ing to the Articles of the ICCPR,

sent it to the committee on May 8,
2013 on behalf of 63 NGOs. Some
other concerns of other organiza-
tions were also submitted sepa-
rately to the HRC. Mainly, based
on the second Government report
and civil society report of the civil
society, the HRC had sent a list of
issues on January 27, 2014 regard-
ing Nepal’s second periodic review.
In reply to the issues, GoN and
NGOs submitted their answers to
the HRC.

Based on the reply to the
list of issues by the GoN, a detailed
discussion session of 110" Hu-
man Rights Committee was held
in Geneva from March 17 to 19,
2014 with issuing of concise com-
ments.

The reply from Govern-
ment and NGOs to the list of is-
sues was sent by the HRC regard-
ing the second periodic report.

*

The writer of this report, Program Manager, HR Advocacy Campaign Department, INSEC

In this article, we will try
to discuss the list of issues sent to
the government by Human Rights
Committee and major parts of ad-
dress from NGOs based on Ne-
pal’s second periodic review.

a. List of issues sent by the com-
mittee regarding constitution
and legal basis for the imple-
mentation of ICCPR and legal
base.

The reply to the HRC
based on National
Human Rights Commission Act

questions,

2012, regarding the independ-
ence of NHRC including finan-
cial independence, ensuring the
implementation of function-
ing of NHRC according to the
Paris Principles and steps taken
to ensure implementation of the
NHRC recommendation, and
amendment to the time limitation
of six months to file a complaint at

NHRC.
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TNGO commented that the government is slow in
implementing the NHRC recommendations. Only 38
recommendations out of 386 were implemented. The report
further stated that the posts of NHRC chairpersons and
members have remained vacant since September 2013 and

suggested that the vacancies should be filled and the NHRC

recommendations should be implemented.

On this, the Government
stated that the National Human
Rights Commission is a consti-
tutional body and that the Con-
stitutional Council recommends
its chairperson and members and
that the President can appoint
the commissioner for up to six
years only after the parliamentary
hearing. The Government further
claimed that there is also a provi-
sion of removing the commissioner
by 2/3* majority in parliament and
it has been provided with adequate
resources. Further, it is reported
in the government report that the
statute of limitation of six months
was terminated by the Supreme
Court order and that the govern-
ment was following the NHRC
recommendations.

NGO commented that the
government is slow in implement-
ing the NHRC recommendations.
Only 38 recommendations out of
386 were implemented. The report
further stated that the posts of
NHRC chairpersons and mem-
bers have remained vacant since
September 2013 and suggested
that the vacancies should be filled
and the NHRC recommendations
should be implemented.

The HRC asked the Gov-
ernment to describe the interim
order issued by the Supreme Court
of Nepal ruling out the immediate
implementation of the voiding of
Truth and Reconciliation Com-

mission and COIDP Ordinance

2012 and also asked to clarify the
political intervention on grave hu-
man rights violation issues. Simi-
Iarly, the HRC also expressed its
concern regarding the establish-
ment of vetting system to remove a
person from the army and security
agencies who were accused of seri-
ous human rights violation.

On this, the Government
report has stated that after the in-
terim order of the Supreme Court,
the Ordinance on COIDP and
TRC was not enforced, however,
an action was adopted within the
regular criminal legal system for
the past abuses. The government
clarified that the provision of tak-
ing action against the security per-
sonnel for serious human rights
violation and humanitarian crimes
has been included under the
NHRC jurisdiction as per Article
132 (4) of the Interim Constitu-
tion 2007.

'The civil society’s reply was
that the Ordinance on COIDP
and TRC was not implemented
after the ruling made by the Su-
preme Court. It further stressed on
the need of the formation of sepa-
rate COID and TRC on par with
international criteria.

The HRC asked what steps
were taken by the government to
define war crimes, crime against
humanity and genocide according
to the National Law and limiting
such crimes within the jurisdic-
tion of criminal justice system and

further asked whether the govern-
ment has any plans or program
regarding the rehabilitation of the
victims of human rights violation
during the 10-year-long insur-
gency.

The Government said that
the domestic legal system was ca-
pable of investigating and pros-
ecuting the incidents on human
rights violation and most of the
human rights violation incidents
of the past were being investigated
under criminal legal system. In or-
der to establish a mechanism to
provide a justice to the victims and
action against the perpetrators, the
Ordinance on TRC and COIDP
2012 were presented to the Presi-
dent of Nepal. Stating that murder,
abduction, enforced disappearance,
serious injuries, physical and men-
tal torture, rape and sexual abuses
and crime against humanity in-
cluded in ordinance as the serious
human rights violation incident
and the ordinance was ruled void
by the Supreme Court.

On Gender Equality

The
asked to mention the role of male
and female, their responsibility,
traditional norms and steps taken

Government  was

to remove patriarchal attitude and
also the steps taken to eradicate
malpractices such as child mar-
riage, dowry system, polygamy,
torment in the name of witchcrafst,
Chaupadi, Jhuma, Deuki etc. The
effect of positive discrimination
measures adopted so as to increase
women participation or represen-
tation in political and public life
were also sought.

Government response in
the report is that after the ratifica-
tion of ICCPR, the pressure on and
legal obligation of the nation has
been built. Perusing such obliga-
tion, the Supreme Court, in many
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of its decision, has given an impor-
tant order to the government to
amend law and the Constitution to
eradicate malpractices, traditional
norms and gender discrimination’.
Also the provision of inclusion has
been included in the constitution
so as to remove the social gender
discrimination and imposing the
policy of positive discrimination.
The list of programs with national
and international provision was
also presented to the committee.?

NGO response on the issue
was that malpractices prevailing
in society such as child marriage,
witchcraft accusation, Chaupadi,
Jhuma and Deuki have not been
eradicated. There is low represen-
tation of female in public sphere
especially in policy making bod-
ies, government, court, law imple-
menting agencies and other local
agencies.

The HRC wanted to know
the steps taken to eradicate caste-
based discrimination especially
the discrimination against Dalit
community and remedy for the
effective implementation to end
caste discrimination and untouch-
ability. Also whether the National
Dalit Commission (NDC) has
been provided with adequate re-
sources and is there any law en-
forced to monitor the NDC ac-
tivities?

The Government response
on the issue was that the Preamble
of Interim Constitution of Nepal
2063 (2007), Chapters on funda-
mental right, and Policy and Di-
rective Principles includes equality.
The government has adopted vari-
ous means of technique to eradi-
cate the discrimination against

Dalit and changing their attitude
by propagating the dalit rights
through various media. For ex-
ample, it has enacted Caste-based
Discrimination and Untouchabil-
ity (Offence and Punishment) Act
2011, run effective media campaign
against untouchability, and adopt-
ed zero tolerance policy on caste
discrimination®. The government
has provided adequate resources to
the NDC and is working on mak-
ing it a constitutional body.

'The civil society responded
by saying that that even now dal-
its are viewed as “untouchables” in
Nepal. Their rights like access to
the public places including access
to drinking water from the public
tap are rampantly being violated
and the inter-caste couple still face
discrimination®. The Caste-based
Discrimination and Untouchabil-
ity (Offence and Punishment) Act
2011 has been enforced however
its implementation is not effective.

The HRC posed a question
on steps taken to create gender
equality and regarding removing
discrimination, mainly for trans-
ferring nationality the steps taken
to remove the obstacle being faced
by Madhesi community in obtain-
ing citizenship certificate.

The report stated that the
provisions in domestic law allow
any Nepali citizen to acquire citi-

zenship certificate after reaching
16 years of age and Citizenship
Act 2007 allows Nepali women to
transfer nationality to her children.
Nepali citizens can get the citizen-
ship certificate from 75 districts
of the country and that the Chief
District Officers deploy mobile
teams to include the principles of
equality and non-discrimination if
the need for so felt

Civil society report states
that the Citizenship Act allows
Nepali women to transfer the citi-
zenships to her children however
in practicality it is not enforced or
implemented.

The HRC wanted to know
the tools adopted for rehabilita-
tion and compensation to the vic-
tims and action taken against per-
petrators and proper investigation
on violence against women and
other sexual abuses and also the
steps taken on terminating 35 days
statutory limitation in rape case.

Government response
mentioned in the report is that
Nepal has already criminalized all
kinds of violence against women
and the court and officials imple-
menting this law are taking this
issue very seriously. The police au-
thorities have been directed to take
the case of violence against women
very sensitively. The government
also presented a list of solutions®

Government response on this issue, mentioned in the report,
is that Nepal has already criminalized all kinds of violence
against women and the court and officials implementing this
law are taking this issue very seriously. The police authorities
have been directed to take the case of violence against women
very sensitively. The government also presented a list of solu-
tions adopted to minimize or stop the violence against women.

Rl

List of issues in relation to the second periodic report of Nepal: Replies of Nepal to the list of issues, page 2 and 3
List of issues in relation to the second periodic report of Nepal: Replies of Nepal to the list of issues, page 6 and 7
List of issues in relation to the second periodic report of Nepal: Replies of Nepal to the list of issues, page 7

Civil Society Report on Implementation of the ICCPR (Replies to the List of Issues CCPR/C/NPL/Q/2), Page 8
List of issues in relation to the second periodic report of Nepal: Replies of Nepal to the list of issues, page 8 and 9
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Government report mentioned that Interim Constitution
has recognized the right to life as a fundamental right. The
present law has a provision to charge state or non-state by
criminalizing and protecting the right to a persons life. Any
security personnel using extra-judicial power while in a post
will be the prosecuted under the present law or will face de-
partmental action. Nepali law has already recognized enforced
disappearance as a crime and also abduction and illegal deten-

tion as crimes.

adopted to minimize or stop the vi-
olence against women. The domes-
tic law has taken the case of rape as
a serious issue of human rights vio-
lation. The law has a provision of
maximum of 16 years of imprison-
ment along with compensation to
the rape victim. The amendment of
the statutory limitation of 35 days
was presented to the parliament
however due to the absence of par-
liament at that time the law could
not be endorsed. Service Centers
for the victims of domestic vio-
lence have been established in 15
districts; eight rehabilitation cent-
ers have been established for the
victims of human trafficking and
rehabilitation and Service Centers
have been established in the capital
and all other districts

NGO response on the issue
was that there is inadequate legal
provision against the perpetrators
of rape, sexual violence and do-
mestic violence, no effective mech-
anisms to investigate such violence
and no amendment on 35 days
statutory limitation. The report
further stated that 12* amendment
of General Code and Domestic
Violence (Crime and Punishment)
Act 2066 (2005) were not effective
enough.

On Prohibition of Torture and
Cruel Inhuman Behavior

The HRC wanted to know
whether there is any investiga-
tion unit established to investigate
the extra-judicial killings or the
incidents of disappearance and
whether torture was criminalized
in Nepal according to the interna-
tional standards.

Government report men-
tioned that Interim Constitution
has recognized the right to life as
a fundamental right. The present
law has a provision to charge state
or non-state by criminalizing and
protecting the right to a person’s
life. Any security personnel using
extra-judicial power while in a post
will be the prosecuted under the
present law or will face departmen-
tal action. Nepali law has already
recognized enforced disappearance
as a crime and also abduction and
illegal detention as crimes. The re-
port further stated that no separate
law has been drafted regarding dis-
appearance.

NGO response on this was
that no special investigation unit
has been established to investi-
gate the extrajudicial killings and
the acts of enforced disappearance.
Separate commissions are planned
based on the nature of the incident

however the recommendations

by the commission are not being
implemented and torture has not
been taken as a criminal offence.
Especially the women are con-
tinuously being victims of mental
and physical torture in their own
homes, offices and public places
and the government is not taking
the case of torture committed by
non-state actors seriously. Being a
state party to International Con-
vention against Torture (CAT),
Nepal should recommend for the
amendment of the existing domes-
tic laws.

The HRC wanted to know
whether any training/education
was provided to the officials im-
plementing the law include hu-
man rights and use of force as a
standard.

The training and education
related to the human rights is be-
ing given to the security person-
nel institutionally. Nepal Police,
Armed Police Force and Nepal
Army have included the subjects
of human rights and humanitar-
ian law in their course of study. The
security personnel have been given
various trainings related to human

rights.

Slavery and Its Eradication

Tools adopted by the state
to compensate and reestablishing
the victims of women trafficking,
use of children in physical and sex-
uval abuses, prevention of domestic
Iabor, human organ trafficking and
taking action against perpetrator
and also the techniques adopted to
eradicate Haliya, Kamaiya, Kam-
Iari and ill-practices.

Article 29 of the Interim
Constitution of Nepal 2063 (2007)
has safeguarded each individual
against exploitation. No one can
exploit anyone in the name of tra-
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dition or practice. Human traffick-
ing and Transportation (Control)
Act 2064 (2007) and Human Traf-
ficking (Control) Regulation 2065
(2008) have been enforced.

The Child Labor (Prohi-
bition and Regulation) Act 2056
(2000) and the Children’s Act 2048
(1992) restrict any type of slav-
ery or enforced labor. Similarly in
2001, the government announced
liberation of Haliya, Kamlari and
Kamaiya. The report drew the at-
tention of the HRC towards the
provision in the domestic law of
taking action against those who
were having child labor or bonded
labor.

Civil society response on
the issue was that the constitu-
tion has restricted of using any
individual in prostitution, slavery,
domestic labor or in organ traffick-
ing. But, child labor is rampant in
public transport and eateries. Due
to the lack of adequate informa-
tion regarding the data of human
trafficking, there is a problem on
identifying the actual situation of
human trafficking in the coun-
try. The Human Trafficking and
Transportation (Control) Act and
Human Trafficking and Transpor-
tation Regulation have been en-
forced however they are well im-
plemented in practice.

On Individual’s Rights
to Freedom and Security,
Treatment with Detainees, Fair
Trial and Independent Judiciary

The HRC wanted to know
the measures of solution adopted
regarding the poor infrastructure
of custody and prison, overcrowd-
ed prisons, poor health services
and lack of privacy for legal coun-
seling.

Response of the Govern-
ment of Nepal on the issue is that

it is very serious and concerned
about the poor infrastructure of
prisons older than 50 years and
poor health services provided to
the inmates. It further said that
the new buildings are being con-
structed to get rid of this problem.
The government is committed to
build new prison buildings in Na-
kkhu, Dhading, Bhimfedi, Pokha-
ra, Dang, Chitwan and Myagdi
with minimum services including
health checkup. The NHRC has
a mandate to monitor the prison
conditions.

NGO response on the issue
was that the prisons and custodies
suffer from overcrowding, poor
infrastructure and health services
and a lack of private place for legal
counseling adding that the existing
Prison Act 2019 (1963) needs to
be amended.

The HRC asked to describe
the status of the Penal Code and
Punishment Bill submitted at the
and also the major amendments
recommended by this law to en-
sure fair trial.

The government has re-
sponded to this by saying that the
provisions as amendment of crimi-
nal justice system and criminaliz-
ing torture could not be enforced
due to the dissolution of Legisla-
ture-Parliament delayed the enact-
ment of the Penal Code and Pun-
ishment Bill. However, the Interim
Constitution 2063 (2007) has en-
sured the individual’s right of not
to compel them to testify against

themselves.

The HRC inquiry on the
steps taken to address the ir-
regularities, corruption , political
intervention in the court, imple-
menting the court order, Iack of
resources and inadequate legal
service to marginalized communi-
ties.

The Corruption Prevention
Act 2059 (2002) is enforceable to
the entire state which it is also ap-
plicable to the court. Nepal being
a state party to the UN Conven-
tion against Corruption, it is en-
forceable to judicial and other legal
officials of the court as well. The
Constitutional Council and Judi-
cial Council formed led by Chief
Justice of Supreme Court have an
authority to investigate the com-
plaint of corruption against judges
lodged at Appellate Court or Dis-
trict Court. The government has
been providing legal services to the
marginalized communities since
1970 and recently, the legal aid
committee has been established in
each district of the country to pro-
vide legal services to the marginal-
ized communities.

Civil society response on
the issue stated that it was hard to
provide the evidence of financial
corruption occurring in the court.
The appointment of the CJ as the
head of the state itself is an exam-
ple of institutional corruption and
by this appointment; the political
parties have breached the basic
norms of “Separation of Power”.

Civil society response on the issue stated that it was hard to
provide the evidence of financial corruption occurring in the
court. The appointment of the CJ as the head of the state itself
is an example of institutional corruption and by this appoint-
ment; the political parties have breached the basic norms of

“Separation of Power”.
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On Refugees and Asylum Seekers
Whether a
an asylum seeker has the right

refugee or

against exile and whether there is
any related law on the issue and
whether there are the provisions
of punishment for undocumented
immigrants and barring the refu-
gees without visa from leaving the
country before clearing the due
fine.

The right against the pro-
vision of exiling the refugees or
asylum seekers is in practice. The
present constitution and legal
provisions allow the recognized
refugees to use their rights and
provisions of appeal for the legal
remedy if their rights are violated.
Nepal is not a state party of any in-
ternational treaties regarding refu-
gees and asylum seekers however it
has been adopting the principle of
non-refoulment. The Extradition
Ordinance 2069 (2012) has been
enforced in Nepal and it has provi-
sion barring extradition of a person
facing risk of physical or mental
harm in his/her own country.

Nepal does not have any
law regarding the refugees however
the Immigration Department has
been regulating such issues. In Ne-
pal, there are refugees and asylum
seekers from Tibet and many other
countries. They are being allowed
to stage peaceful protest. The other
issues are regulated under Immi-
gration Act 2049 (1992).

The civil society response
on the issue was that even the
actual number or refugees and
asylum seekers in the country are
unknown due to the lack of law on
refugees and asylum seekers in the
country. The civil society team fur-
ther demanded the promulgation
of refugee law according to the in-
ternational standards.

On Freedom of Speech, Right
to Association and Religious
Freedom

The HRC asked to clarify
the physical attack and threats re-
ceived by journalists and human
rights activists from government
and non-government agencies
and the armed groups.

The government report
clarified that the journalists and
human rights activists are never
being threatened, attacked or tor-
tured and restricted in their job by
the state. There is a provision of ac-
tion against those involved in such
incidents. The Tibetan refugees
are being allowed to stage peace-
ful protest in the country however
they are restricted from breaching
the national law and illegal activi-
ties which might affect the friend-
ship with the neighboring states
and restriction of such activities are
not the violation of human rights.

The civil society team com-
mented that no separate law or
mechanism has been established
for the human rights defenders
and such violations are rarely been
addressed. According to the IN-
SEC report, there were a total of
513 HRDs victimized in 2011 and
2012.

On Birth Registration

The government was asked
to describe the steps taken to ad-
dress the problems faced by wom-
en and poor people regarding low
rate of birth registration.

The government response
on the issue is that the process of
birth registration began in Nepal
in 1971 facilitating registration
of the incidents of birth, mar-
riage, death and divorce. The Birth,
Death and Other Personal Events
(Registration) Act, 2033 (1976) is

presently enforced in the country.
To address the situation of low
registration among poor and mar-
ginalized community, the govern-
ment has been publicizing various
awareness programs through me-
dia.

The civil society comment-
ed on the issue by saying that the
lack of adequate human resources,
absence of VDC secretaries at
work and compulsion of father’s
name in child’s birth registration
have created problem for the or-
phans, children of rape victims or
children of the displaced inter-
caste marriage couples to register
the birth of their child.

On Publishing and Casting
Information Related to
Legislature

The HRC asked govern-
ment to clarify the steps taken to
publication and dissemination of
information related to review and
its contents. It further asked gov-
ernment to inform about the in-
volvement of NGOs, civil society
and NHRC while preparing this
report.

Nepali translations of IC-
CPR and Its Optional Protocol, to
which Nepal is a state party, have
been uploaded in the website of
Office of the Prime Minister and
Council of Ministers. While pre-
paring this report, intensive inter-
actions were held among NGOs,
civil society and media.

The civil society responded
by saying that the Nepali transla-
tions of of international treaties, to
which Nepal is a state party, are up-
loaded in the website of the Prime
Minister and Council of Ministers
however access to these documents
is difficult for the public.
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Lal Babu Yadav*

Debate on State Structure
in Nepal: Challenges and

Opportunities

state has the monopo-

ly in power and taxa-

tion along with public allegiance
and international recognition to
government. If the state is auton-
omous of its internal influential
pressure group and sovereign ex-
ternally, then only the democracy
can work for the wellbeing of the
people. The structure of democ-
racy, governance and civil society
is based state management. In this
context, the constitution will play
a mediating role between state and
society and also provides a collec-
tive vision for the common future.
The state restructuring
committee of the Constituent As-
sembly (CA), in its preliminary
draft, has proposed a parliamen-
tarian and mixed system. The com-
mittee comprising of 45 members
has proposed for electoral system,
executive, legislature and their
jurisdiction and responsibilities,
relationship among the organs of
state, fundamental elements for
the good governance, rule of law
and separation of power. The com-
mittee which has received 57,200
recommendations from across the
country has also included the com-
parative study of other countries

in its report. The same committee
has also proposed for geographical
situation, state system, local gov-
ernment and their election system.
The committee had discussed with
the senior leaders of various politi-
cal parties prior to the submission
of the report however it could not
reach the consensus on issues of
the structure of federal system, the
relationship between the federal
system and state government, their
electoral system and entire politi-
cal system. But the committee has
unanimously proposed the nature
of local government and local elec-
toral system, good governance and
formation of state service.

First Proposal: Executive
Presidential System

The committee has pre-
pared its preliminary report for

political system, structure of state

and electoral system among others.

Out of 39 members, 18 members

of the committee had voted for

this system. The characteristics of
the proposal are:

1. President will be the head of
the state and head of the gov-
ernment simultaneously in fed-
eral government system.

2. President will be elected on
the basis of adult franchise.
President will be responsible
towards the parliament and the
political party through which
s/he is elected.

3. 'The tenure will be for five years
and cannot be elected more
than twice in the post

4. 'The poll candidate who gets
majority of valid votes in presi-
dential election in which the
whole country will be counted

The state restructuring committee of the Constituent Assem-
bly (CA), in its preliminary draft, has proposed a parliamen-
tarian and mixed system. The committee comprising of 45
members has proposed for electoral system, executive, legis-
lature and their jurisdiction and responsibilities, relationship
among the organs of state, fundamental elements for the good
governance, rule of law and separation of power.

%

Associate Professor, Political Science, at Patan Campus, Tribhuvan University, Kathmandu.
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“Comment on HRC Hearing and NGOs’ Participation”

The hearing of Nepal’s second periodic review report on ICCPR 1966 has been held in Geneva, Switzer-
land in a 110" meeting of United Nations Human Rights Committee from March 17 to 19. Government
of Nepal submitted its first periodic review report to Human Rights Committee on 1994 after ratifying the
Covenant in 1991. Nepal submitted its review report of the period of 1995-2010 in 2012 though there is a
provision of submitting the report in every five years. The HRC had already recommended the government
to implement the rights protected by the covenant. The recommendation directs the government to imple-
ment these provisions such as impunity, National Human Rights Commission, violence against women, caste
discrimination, extra-judicial killings and arbitrary arrest as per the provision of the treaty. What effects will
Nepal have after the discussion held in Geneva and the recommendations provided? Here are the viewpoints
of Human Rights activists and conflict victims, compiled by our representative Ramesh Prasad Timalsina.

Excerpts:

Bhawani Prasad Kharel,
President, National Human
Rights Foundation

In United Nations 110%
review meeting, the civil and polit-
ical rights of the country have been
reviewed. The questions posed to
the representatives of Nepal from
the international community have
pressurized Government of Nepal
to fulfill its human rights commit-
ments and its obligation towards
human rights and I think it will be
beneficial to Nepal.

BP Adhikari,
INHURED International

The government submit-
ted its periodic review after a long
time. At the same time the shad-
ow report has been presented on

behalf of civil society of Nepal. The
discussion has been held regarding
this report on March 17, 18 and
19. They take the cases from civil
society in serious manner. That is
why the government representatives
were grilled with many questions in
a meeting. The UN sends recom-
mendations to the government. It
also monitors the situation and rec-
ommends government to follow it
up via human rights view point and
keeps on monitoring the issue. If the
government is unable to fulfill its
commitment, it can raise a question
at an international platform for not
fulfilling the obligations of treaties
and conventions. The international
community will give a tremendous
pressure on the government. After
expressing its commitment towards
human rights at an international lev-

el, the government cannot brush
it aside once it makes pledge at
the international platform.

Professor Kapil Shrestha
Former National Human Rights
Commission Member

'The Government of Nepal
has not demonstrated its serious-
ness towards the issues of human
rights and implementation. From
the beginning, Nepal has been ac-
cused of hurrying in ratifying the
United Nations and other inter-
national treaties but lacking the
will on their implementation and
adherence. The report presented
by the Government of Nepal is
bit a surficial. Nepal is a coun-
try having a high potentiality of
gaining achievements. However,



in absence of willingness and
honesty in politicians, adminis-
trators and law makers, Nepal has
always been in an awkward posi-
tion and been embarrassed in the
international arena. This trend has
not stopped. I am very worried as
a human rights activist. Is it not a
time to correct ourselves? It is not
that our leaders, administrators
and law makers don’t know that.
'The only thing is that we are not
serious about it. Nowadays, the
other countries are taking these
issues very seriously.

Shri Ram Adhikari,
Ofhicer, National Human Rights

Commission

'The main job of National
Human Rights Commission is to
exert pressure on the state. Nepal,
being a state party to ICCPR,
is obliged to address the recom-
mendations provided by Human
Rights Committee. The provi-
sions in the Covenant state that
a state party has an obligation to
submit its periodic report every
four years and has a responsibility
to implement these recommenda-
tions of the report. It is the state’s
responsibility to amend the law,
establish Truth and Reconcilia-
tion Commission or enforce law,
if necessary. It is not necessary
for Nepal to wait for the recom-
mendation from United Nations
to prosecute the perpetrators of
human rights violation. However,
it is an additional pressure on the

government to receive the HRC rec-
ommendations from while the state
is showing its insouciance towards
violation.

Laxmi Pokhrel, ICT]

The issues regarding the Civ-
il and Political Rights have been dis-
cussed in the meeting and the HRC
has given its recommendations in
specific subjects. The Committee has
spoken about the job needed to be
done by Government of Nepal re-
garding transitional justice and the
violence against women and also has
asked the government to give feed-
back within a year whether it has
fulfilled its responsibility and liabil-
ity or not. As for being a state party
to ICCPR, Government of Nepal is
obliged to fulfill the recommenda-
tions issued by the HRC. If not, the
state will be perceived in the inter-
national community as incapable of
fulfilling its obligation.

Manjima Dhakal,
Daughter of Rajendra Dhakal an
Enforced Disappearance Victim

This is simply a business.
May be it is right from their side
to raise the issue to the serious
international community. I don’t
think that the people who came
back from Geneva can heal our
wounds because they can't feel
our pain. I want this business to
end as soon as possible by creat-
ing a better human rights situa-
tion in the country. We want our
pain to be addressed. The Uni-
versal Periodic Review has made
the government aware and made
them realize that the government
has to face the questions from in-
ternational community for failing
to meet its obligation. However, I
don’t see the concerned authori-
ties are serious and sensitive about
this issue. If they were serious we
would not have to go through this
situation.

Suman Adhikari,

Son of Muktinath Adhikari,
killed by Maoists during the
armed conflict

We think the recommen-
dations that came up after the
discussion in the HRC will have a
positive effect. Government can-
not lie to international communi-
ty like it does to us. The state does
not have any moral power to lie
after the discussion that was held
in Geneva. The victims of serious
human rights violation hope that
the government would work to
improve the situation of human
rights in Nepal. We have a hope
that our case will be addressed by
the state in coming days.



The legislature recommends and approves the budget and also

recommends for the appointment of ambassadors and chief

Justice/SC justices. Similarly; the legislature also recommends
and approves agreements and treaties. While proposing the
name of the running mate, the presidential candidate must
propose the name different from own caste, region and gender.

as a single constituency will be
elected.

5. If a candidate fails to get ma-
jority vote in an election, the
second phase of election will
be held between the two candi-
dates getting maximum votes.

6. 'The second phase of election
will be held within 15 days af-
ter the commencement of first
phase of election.

The rights and duty of Executive

President

1. To form the Council of Min-
isters on the basis of inclusive
and proportional representa-
tion, division of work among
the ministers and issues related
to the diplomatic work includ-
ing receiving the letter of cre-
dence from diplomatic repre-
sentatives

2. Declaring state of emergency,
declaring war and peace and
mobilizing army

3. Presenting policy, planning,
program and budget to legis-
lature

4. Issuing ordinance

5. All the executive rights of the
state will be vested upon the
President which s/he will use
with the support of the Coun-
cil of Ministers

The legislature recom-

mends and approves the budget

and also recommends for the ap-

pointment of ambassadors and

chief justice/SC justices. Similarly,

the legislature also recommends
and approves agreements and trea-
ties. While proposing the name of
the running mate, the presidential
candidate must propose the name
different from own caste, region
and gender.

Removal of president from the

post

1. If the President dies

2. If s/he resigns in writing from
the post.

3. If the proposal of removing the
President made by one fourth
of the members of the legisla-
ture is passed by two third of
the majority

4. If the parliament passes the
proposal of removing the

President, carrying signatures

of 10% voters of each terri-

tory, presented to the Election

Commission.

'The structure of Council of Min-

isters

1. Forming of Council of Minis-
ters proportionate to the num-
bers of seat received by the par-
ties representing the legislature
maintained by the president.

2. Not more than 10% of total
members from legislative body
in Council of Ministers

Second Proposal: Parliamentar-

ian System

1. Constitutional president will
be the head of the state and will
be symbol of unity.

2. 'The members of federal legis-
lature and state legislature can
cast vote in presidential elec-
tion.

3. The tenure of the president will
be for five years.

Council of Ministers

1. 'The executive rights of the state
will be vested on president
and Council of Ministers. The
President will appoint the ma-
jority leader of lower house as
the Prime Minister of federal
legislature. If any party cannot
get clear majority, the leader
getting support of two or more
than two parties will be ap-
pointed as the prime minister.

2. If both processes cannot be
performed, then the President
will appoint the leader of the
political party which has the
highest number of seats as a
Prime Minister but the prime
minister appointed through
this process must get a vote of
confidence from lower house of
the parliament within 30 days
from the day of appointment.

3. Ifthe Prime Minister could not
get a vote of confidence from
lower house of federal legisla-
ture within the stipulated time,
the President will dissolve the
parliament and call for another
election to get fresh verdict of
the people.

4. President will appoint one
deputy prime minister and up
to 25 ministers, state ministers
or assistant ministers based on
the principle of inclusion on
the recommendation of the
prime minister. Prime minister
and ministers will be equally
responsible towards the federal
legislature.
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Removal of Council of Ministers

and Prime Minister from the post

1. The Prime Minister can be
removed from the post if the
vote of no confidence proposed
by one fourth members of the
lower house of federal legisla-
ture is passed by simple house
majority.

2. Vote of no confidence cannot
be motioned against the gov-
ernment until one year from its
formation. If a political party
could not get majority to form
a government then two or more
other political parties can form
the government. But, the Prime
Minister must prove a majority
within three days and if s/he
could not get the majority in
parliament, the president can
relieve Prime Minister from
the post and call for the elec-
tion within six months.

Third Proposal

1. One President as a head of the
state and head of the govern-
ment. Lower house of the fed-
eral legislature can choose the
president from among them-
selves with two third of the
votes but the presidential can-
didate must be a lower house
member.

2. If a poll candidate could not
get two third of the majority in
first phase of the election then
second phase will be conducted
between two poll candidates
receiving maximum votes.

3. 'The president will form the
council of ministers including
the representatives from po-
litical parties elected in lower
house of federal legislature but
the political party not getting
at least 3% votes out of the to-
tal vote cast would not be in the
council of ministers.

4. While forming the council of
ministers, the number should
not exceed a total of 15% of the
members from lower house.

Presidential Government

= Executive power constitution-
ally independent of legislature
and less accountable to the leg-
islature for the actions as in the
US, Mexico, Nigeria, Switzer-
land and Brazil.

Salient features of the Presiden-

tial System of Government

1. The chief executive (President)
has a full authority of constitu-
tional rights and is not titular.

2. He is neither dependent nor
accountable to legislature.

3. Full separation of power among
all three bodies of the state.

4. Executive cannot dissolve the
legislature.

5. President is the representative
elected by the people and his
tenure is as stated in the con-
stitution.

The president cannot be
removed as in the parliamentarian
provision but only by 2/3 major-
ity of the parliament in a case of
impeachment.

Merits of Presidential Gover-

nance System

1. This system is applicable to a
country having different aspi-
rations and cultures.

2. Legislative members are less

bound by party’s discipline.

Representative characteristics
are maintained without being
accounted.

Due to the fix term of the
president and the provision of
re-election, it has stability and
strategic continuity.

The ministers can give more
time to their departmental is-
sues as they don’t have to be
responsible in legislature.
More chances of having sta-
bility because the government
does not need to prove its ma-
jority time and again and leg-
islature cannot be dissolved by
normal majority.

Demerits

In this system, there is a higer
risk of tyranny rather than in
the parliamentarian system.
Having various committees in
legislature is another demerit
of this system.

The system can be inflexible
as the executive president has
to follow constitutional provi-
sions.

This is seemingly autocratic,
unaccountable and risky be-
cause in this system president
has been given some discre-
tionary power despite the con-
stitutional limitations.

There is no one above the Pres-
ident to control the national
affairs.

Vote of no confidence cannot be motioned against the gov-
ernment until one year from its formation. If a political party
could not get majority to form a government then two or
more other political parties can form the government. But, the
Prime Minister must prove a majority within three days and
if s/he could not get the majority in parliament, the president
can relieve Prime Minister from the post and call for the elec-

tion within six months.
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The actual executive right is vested upon the council of min-
isters while begin answerable to the legislature. The legislature
is also answerable to the people. All the members of the coun-
cil of ministers are appointed by the prime minister. The head
of the state appoints all the ministers on the recommendation
of the prime minister. The head of the state does not hold

much right in practice.

Parliamentarian Government

The governance using the
actual rights by the council of min-
isters under the control of parlia-
ment is the parliamentarian sys-
tem. This system is popular among
the countries like Nepal, India, and
the UK.

Characteristics of this System
1. State’s Supremacy of the State
In parliamentarian system,
despite having various constitu-
tional rights, the head of the state
does not use these rights in prac-
tice. Nepal, India, United King-
dom and Japan among others are
examples of countries having this
system.

2. Actual executive power lies
with prime minister and coun-
cil of ministers

'The actual executive right is
vested upon the council of minis-
ters while begin answerable to the
legislature. The legislature is also
answerable to the people. All the
members of the council of min-
isters are appointed by the prime
minister. The head of the state ap-
points all the ministers on the rec-
ommendation of the prime minis-
ter. The head of the state does not
hold much right in practice.

3. Responsibility of the Ministers

Prime minister and other members
of the council of ministers are
the part of legislature and are
responsible towards legislature
for each and every activity they
carry out.

4. Membership of Parliament

It is necessary to hold
membership of the parliament to
be a member of Council of Min-
isters. If a person is not member,
he needs to be a parliament mem-
ber within a stipulated time i.e. six
months. If not, he must forego the
minister’s post.

5. Led by Prime Minister
The main characteristic
of parliamentarian system is the
Council of Ministers is led by
prime minister. He is also a leader
of parliament because he is the
chief leader of the lower house.
Prime minister has a power to give
ministerial responsibilities and ter-
minating the tenure of ministers.

Merits of Parliamentarian
System
1. Coordination between execu-
tive and legislature
Coordination between the
executive and legislature helps to
end obstruction and disagreement

2. Responsible Executive

In parliamentarian system,
executive is responsible towards
legislature for its policies and pro-
grams. Legislature can bring a
proposal of vote of no confidence
against executive. The ministers are
responsible to the parliament for
every step.

3. Democratic Government
The executive cannot be au-

tocratic because in this system, the
government is responsible to the
parliament.

4. More Informative System

This system is more ifnro-
mative as it is based on party poli-
tics. Under this system, the politi-
cal parties make the people aware
of the political problems and moti-
vate to understand and resolve the
problems. It opens up an avenue
for learning.

Demerits of Parliamentarian

System

1. Itviolates the principle of sepa-
ration of power.

2. The opposition parties protests
each and every activity of the
government for the sake of op-
posing.

3. 'This system is also called the
government of aristocrats. In
another word, this kind of gov-
ernment is incompetent.

4, The prime minister can dis-
solve the parliament at any
time if the condition is not fa-
vorable to him.

There is no consensus
reached centrally among the par-
ties regarding the political sys-
tem. UCPN- Maoist is stressing
on executive head elected by adult
francize. NC is firmly sticking to
parliamentarian system and UML
is for a prime minister elected by
adult francize as head of the ex-
ecutive and also the constitutional
head of the state. Similarly, Mad-
hesi Janadhikar Forum is leaning
towards Executive head of the
state and Tarai Madhes Demo-
cratic Party towards parliamentary
system.

Vice-president of UCPN-

M, Baburam Bhattarai said that

“the party is not in favor of adopt-

ing the old parliamentary system

and other political parties won't
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accept the people’s democracy that
we want. That is why we stress on
adopting a system which is accept-
able to all the parties” (The Hi-
malayan Times, January 7, 2011).
Small political parties are in favor
of titular head of state and execu-
tive head elected by adult francize.
'This shows that though the CA has
a limited term, there exist many
opinions on political system which
lead the country towards different
extremes.

Writer’s Comment

1. President must be the head of
the state

2. President must be constitu-
tional so that the people from
marginalized ~ communities,
women, Janajati, Madhesi and
Dalits can get their identity
and opportunity like in India
and Israel

3. 'The tenure of the president
must be five years and cannot
be re-elected for the post.

4. 'The vice-presidential candidate
should be from different caste,
region or territory than that of
the president.

5. 'There should be a provision of
2/3" majority of both houses
for impeachment.

6. 1/4* members of the parlia-
ment can propose for impeach-
ment against the president.

7. Prime Minister must hold an
actual executive power of the
state.

8. Prime Minister must be elected
by adult francize while assum-
ing the entire nation as one
constituency.

9. The candidate getting the ma-
jority of votes in the election
can be elected as a Prime Min-
ister.

10. Tenure of the Prime Minister
should be five years and can be
re-elected only once

11. President  should

ministers, state ministers and

appoint

deputy prime minister on the
recommendation from Prime
Minister.

12. 'The appointed members of
Council of Ministers should
be out of the Legislature-Par-
liament.

13. Ministers are accountable to
the Prime Ministers and their
respective area of responsibility.

14. Prime Minister has the discre-
tionary power to relieve any
member of Council of Minis-
ters from the post.

15. Prime Minister can also be im-
peached.

16.2/3* majority of both houses
can remove Prime Minister.
17. 1/4* members of Legisla-
ture-Parliament can propose
impeachment against Prime

Minister.

18. Prime Minister can make po-
litical appointments and termi-
nation.

Federalism

State Restructuring Com-
mittee has proposed for 14 prov-
inces for Federal Democratic Re-
public of Nepal. Among them,
eight territories were named high-
lighting their identities. The prov-
inces that were proposed based on
language, religion and ethnicity are
Limbuwan, Kirant, Sherpa, Tam-

saling, Newa, Tamuwan, Magarat,
Jadan, Mithila-Bhojpura-Koch-
Madhes and Lumbini-Abadh-
Tharuwan. Others are proposed
based on geography and natural
resources.

The proposed provinces
have a majority of 103 castes/eth-
nicities however there is no abso-
lute majority of other communities
except the Chhetri from Khaptad
region which holds more than 50%
out of total population. There are
one million Limbu people in pro-
posed Limbuwan province which
is 27% of total population of the
area.

There are differences in
geography and population of pro-
posed provinces too. For example,
Jadan province covers a total of
15,000 square km whereas Newa
state covers only 1,000 square
km. Similarly, Mithila-Bhojpura-
Koch-Madhes territory has six
million people whereas Jadan has
only 48,000. The state restructur-
ing committee lays a condition
to form a province based on caste
or region, it must hold more than
1% population out of total popu-
lation. But the Sherpa are the ex-
ception to this logic. Such issues
have created controversy in the
society regarding the structure
of territory. The Madhesi parties
have been demanding for Madhes

as and one province which is very

The state restructuring committee lays a condition to form
a province based on caste or region, it must hold more than
1% population out of total population. But the Sherpa are the
exception to this logic. Such issues have created controversy in
the society regarding the structure of territory. The Madhesi
parties have been demanding for Madhes as and one province
which is very big from administrative point of view. Jadan is
small and the people will get more opportunity (like one gov-
ernor, chief minister, secretariat etc.).
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big from administrative point of
view. Jadan is small and the people
will get more opportunity (like
one governor, chief minister, sec-
retariat etc.). There is a possibility
of discrimination in the Madhes as
province. In federal structure, there
are 18% Chbhetris, 13% Brahmins,
14% Dalits and 4% Muslims that
means identity of more than 50%
of Janajati community has been
disregarded. They are seemingly
ready to form the committee for
agitation.

Likewise, there can be a
problem of representation in up-
per house if big province is made.
If the provision is made for send-
ing equal number of members to
upper house, the bigger territories
like Madhes will fail to compete.
This might also create disparity
regarding the distribution of fi-
nancial benefit. NC has proposed
seven provinces (Karnali, Gandaki,
Lumbini, Rajdhani, Sagarmatha,
Simraungadh and Shreejanga)
which are mainly based on geo-
graphical and territorial resources.
But, some NC central committee
members are against the proposal.
Similarly, the central committee
of UML party has proposed the
provinces based on capacity and
identity.

To stop the future conflict, a
serious study should be conducted
on this issue by experts from vari-
ous fields. Only ethnicity-based
identity should not be emphasized.
'The availability of resources, busi-
ness opportunity, security, minor-
ity, their relationship and capac-
ity to develop the relationship
between the state and society must
be taken into consideration. Local
government is the key to empow-
erment of the people and it must
not be taken as a weakness in the
issue of federalism.

Economic Aspect

While forming federalism
in Nepal, the economic base must
be taken into consideration. If we
analyze the income of government
during the financial year 2004/05,
81% of the income was generated
in four districts i.e. Kathmandu
42%, Parsa 24%, Morang 8% and
Rupendehi 7%. Among them
Birgunj (Parsa), Biratnagar (Mo-
rang) and Bhairahawa (Rupande-
hi) are industrial areas in Tarai. The
other districts generating more in-
come are Lalitpur 2%, Chitwan 2
%, Sindhupalchok, Jhapa, Dhanu-
sha, Banke, Makwanpur and Kaski
1%. These districts include many
industrial and urban bases. The 12
districts generate 94% income to
the government and the remain-
ing 63 districts generate only 6%
of income. The future challenge
is distributing the income to the
districts having fewer resources for
the development of the country.
The state must be clear on imple-
menting its economic policy while
forming federalism.

Ethnic Aspect

'The Nepalis are living with
diversified identity though they
are within one state. The conflict
is indispensible until the focus is
given to a single identity. The main
question is how to create a balance
between ethnic and national iden-
tities so that the scattered commu-
nities could co-exist in harmony.

'The ethnic-political conflict
sometimes leads to military army
intervention. Sri Lanka is an ex-
ample of this. Of the military inter-
ventions that occurred in the world
between 1945 and 1980, more
than 50% of the intervention was
launched against ethnic conflict.
Most of the internal conflicts were
the result of ethnic tensions. In
such situation, federalism can be a

solution because in this system, the
rights and responsibility are dis-
tributed and there is a guarantee of
power transfer. But the question is,
can political limitation match the
ethnic limitation? If not, what kind
of institutional measures are neces-
sary? How can minorities within
an ethnic group feel secured? In
the context of Nepal, there must be
coordination between ethnicity-
based organizations and resolution
of civil problems so that it enriches
the democracy. The base of democ-
racy is demos not ethos.

Conclusion

"The main problem of Nepal
at present is how to ensure protec-
tion of and justice to the weakest.
All communities must have access
to resources, identity and represen-
tation. Only this can give a sense
of change to the people leading to
restoration of democratic peace in
the country.

The political system ad-
opted in center and territories
must have uniformity. The kind of
federal system (complete, partial,
supportive or competitive) to be
followed according to the people’s
desire must be clear but we are still
confused. Federal system should
get strong support through power
delegation. The federalism must
be favorable to the country and
its people by empowering people
and weak areas, maintaining unity
among people, social solidarity, co-
ordination, harmony and national
integrity which could be utilized
for equity, social justice and diver-
sity.

Though it is said that the
CA had completed 90% work re-
garding constitution drafting yet
promulgation of the constitution
is impossible until the issues like
forms of government and federal-
ism are resolved.
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By Carlos Fernandez Torne*®

Transitional Justice Process in Nepal

Introduction

n a report “Iransitional

Justice Process in Ne-
pal The State Of The Art And
Questions And Scenarios For The
Future In Nepal” author Carlos
Fernandez Torne!, focuses mainly
on the prosecution, truth seek-
ing commission and the status of
the state’s commitment on various
treaties that was ratified. He fur-
ther argues that the truth seeking
mechanism itself is very contro-
versial especially while confronting
the gross violation in the aftermath
of an armed conflict or state re-
pression under authoritarian rule.
The report also deals and investi-
gates whether truth seeking mech-
anisms are intended to substitute
Nepal’s duty to prosecute serious
violations committed during the
armed conflict for the fulfillment
of the victims right to know the
truth. The chapters mainly focuses
on issues like the victim’s right to
know the truth, the status of truth
commission, state’s commitment
on the international treaties and
conventions and also an overview
of armed conflict including UN
and NGOs reports.

Summary of the Report

Nepal has recently emerged
from a decade-long armed con-
flict. The process of recovery is

not completed until the wound of
the victims are healed. Nepal is in
a very critical stage regarding the
post-conflict issues as hundreds
and thousands of victims and their
families are awaiting justice. Right
now the country is in a hot debate
about the establishment of two
truth-seeking mechanisms. The
amnesty has always been an epi-
center of discussion for the debate.
Nepal has a duty to prosecute war
crimes, crimes against humanity,
and gross violation of human rights
committed during the armed con-
flict where as in other hand, the
truth seeking mechanism itself is
in dilemma. The main aim of Truth
and Reconciliation Commission
(TRC) is to provide an opportu-
nity to incorporate amnesty pro-
vision to remove consequences of
criminal liability for those who
committed violence during the
conflict. But this is only essential
to those countries whose internal
conflict have ended through CPA
without win or loss which is not
applicable in context of Nepal.
The concern is whether the com-
mission can substitute the state’s
duty to prosecute serious violation
committed during the armed con-
flict or not. The question has been
raised whether Nepal can fulfill its
duty to prosecute the perpetrators
of these serious crimes under inter-

*

national and domestic law or not.

The article mainly discusses
and concentrates on analysis of in-
ternational law applicable to Nepal
and its obligations in the light of
treaties that Nepal had ratified, the
victim’s “right to know” about their
loved ones based on international
treaties and conventions and Ne-
pal’s commitment in an interna-
tional level to establish the truth
seeking mechanism and its status.
It is clear that the state does not
hold an enforceable obligation to
fulfill the victim’s right to know the
fact however it has recognized this
truth through the establishment of
Truth and Reconciliation Com-
mission (TRC).

Nepal has ratified all the
four of the Geneva Conventions
however it is not a signatory of any
of the additional protocols relating
to the protection of victims of non-
international armed conflict. The
historical Comprehensive Peace
Agreement (CPA) was signed by
the warring parties on November
21,2006. Nepal’s laws allow for the
prosecution of perpetrators of the
war crimes as Nepal has incorpo-
rated the international treaty pro-
vision through Nepal Treaty Act
1990 and should be applicable as
the Nepali law. Being a state party
to international treaties like IC-

CPR and CAT, it binds the coun-

The writer of this report, Carlos Fernandez Torne has been doing PHD at University of Barcelona, Spain on Transitional Justice and

Human Rights. He has been keenly following the transitional justice process in Nepal while working as a human rights officer in

OHCHR-Nepal.
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try to incorporate the international
crimes in its legislation. However,
Nepal has not incorporated these
laws in its legislation. Pressure has
been created to the government to
ratify the Rome Statute or Inter-
national Convention for the Pro-
tection of All Persons from En-
forced Disappearance (ICCPED).
It also has a duty to prosecute
enforced disappearance in light of
its obligation under International
Humanitarian Laws and Interna-
tional Human Rights Laws which
the country is lagging behind. It
is the crucial time for the country
to prosecute the war crimes, crime
against humanity and gross viola-
tion of human rights committed
during the decade-long insurgency.
Nepal has an obligation to address
those atrocities as the country is
facing tremendous international
pressure.

The “Right to Know” about
their loved ones is a fundamental
right of any victim of the armed
conflict. It is a very serious issue
and if such issues were neglected
and not addressed on time, conse-
quences can de dire. Nepal being a
state party to Geneva Convention,
it is a duty of the state to search for,
collect the injured ones and search
for the conflict deads. It is the right
of each and every victim to know
the fate of their loved ones under
the IHL. They state that each party
to the conflict has an obligation to
make all efforts to clarify the fate
of those reported missing dur-
ing the armed conflict. The HRC
and regional human rights bodies
including Inter-American Court
and Inter-American Commission
of Human Rights, as well as other
international human rights studies
and instruments of ‘soft law’” have
recognized the rights of the fami-
lies to know what happened to their

loved ones. If they are killed it is
the state’s duty to find the location
of their remains. The HRC also
confirmed the rights of the fam-
ily to know the situation of their
relatives. The victims can claim the
existence of this right followed by
resolution passed by international,
regional and national bodies. All
the resolutions and conventions
have the ultimate motive which is
to make the state accountable and
responsible for the investigation of
the reality. The writer also follows
the leading expertise in TRC and
author, Mark Freeman and Priscil-
la Hayner while dealing with the
relation between the truth com-
mission and amnesty based on the
book “Unspeakable Truth: Transi-
tional Justice and the challenge of
truth Commission.”

is Ne-

pal’s commitment to establish the

The main focus

truth seeking mechanism and its
status. The government is trying
to evade its duty using legislation
that allows amnesty to the hu-
man rights perpetrators which has
been a main concern to the inter-
national community. In order to
stop the government of evading
its obligation, the Supreme Court
has already directed the govern-
ment to amend the provision on
withdrawal of the cases so that the
state does not have any authority
to withdraw cases related to seri-
ous crimes, including war crimes,
crimes against humanity and seri-
ous human rights abuses.
Although, it is a prime
duty of the government to follow
and sort out these cases as soon as
possible, it is yet to comply with
its duty under the international
law. The government’s attempt to
withdraw the conflict-related case
is a violation of Nepal's duty to
prosecute these crimes under in-

ternational law. The government
has shown a sign of pardoning the
perpetrators of conflict-related hu-
man rights violations as currently
not even single perpetrator has
been brought to a civilian court. If
the government follows the path
to pardon the conflict-related per-
petrators it definitely constitutes a
violation of the state’s obligation to
punish the perpetrators.

It is Nepal’s duty to pros-
ecute the perpetrators on the ba-
sis of domestic legislation and
jurisprudence from the Supreme
Court of Nepal and NGO reports.
Especially, after the case of arrest
of Nepal Army Colonel Kumar
Lama in the UK, it is an urgent
move required from the govern-
ment to establish the transitional
justice mechanism to address all
the conflict related issues, but un-
fortunately the establishment of
those mechanisms still remains
uncertain. The only certainty that
the country holds is by building
pressure on the government and
political parties by victim’s family
members and human rights de-
fenders to establish the mechanism
compatible with international laws
and standards.

The reason behind form-
ing Commission of Investigation
of Disappeared is to look after the
disappearance whereas TRC will
look into the serious violations of
human rights and IHL. The enact-
ing of law on criminalizing disap-
pearance has come through vari-
ous phases. On April 20, 2007, the
Ministry of Law, Justice and Par-
liamentary Affairs registered, with
the interim Legislature-Parlia-
ment, a bill to amend the General
Code by adding provision of crim-
inalizing disappearances, abduc-
tion and hostage taking. However,
the provision failed to comply with
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international human rights instru-
ment because it deviated from in-
ternationally recognized definition
of disappearance and was inconsis-
tent with the international stan-
dard. There was a high level of con-
troversy on this bill. The number
of petitions was submitted by the
relatives of the victims during this
period. In response to those peti-
tions, the Supreme Court ruled to
enact a law criminalizing enforced
disappearance in line with interna-
tional human rights instrument.

After the judgment by Su-
preme Court another bill regarding
criminalizing enforced disappear-
ance with a few of the concerns
previously raised by the human
rights organization was brought
forward in 2008. The bill men-
tioned the retroactive application
of Act occurred during the conflict
and incorporated non-state ac-
tors in the definition though many
other demands of the victims re-
mained unattended. In 2009, the
Ordinance on Disappearance was
brought forward which was simi-
lar to the bill of 2008 however it
lapsed at the end of May as it was
not adopted within 60 days from
the commencement of the session
of Legislature-Parliament.

In 2009, again the bill on
disappearance was brought for-
ward reducing the punishment to
seven years from 10 years and the
commission was left to decide on
the statute of limitation for filing
complaints regarding conflict re-
lated disappearance. It was formed
with three
including CA chairperson, one
member from NHRC and one
member from the human rights

member-committee

organizations. Unfortunately, no
consultation with victims family
was done despite the provisions

however OHCHR-Nepal orga-
nized a round of national consulta-
tion on the 2009 bill and submit-
ted the victims’ suggestions.

The bill has many flaws
such as it is not in clear line with
the international standard and hu-
man rights instruments, maximum
penalty of seven years did not re-
flect the seriousness of offence
made and it did not incorporate
crimes against humanity or en-
forced disappearances.

After a series of amend-
ment, the latest bill on TRC was
brought forward in 2009 which
incorporated hostage taking, dis-
ability causing, sexual violence and
seizure of private and public prop-
erties as serious violation of human
rights. It also included disappear-
ance, abduction, and hostage tak-
ing as non-pardonable crimes, and
it removed the reference to “inhu-
mane crime “torture, referring only
to torture. The regional level con-
sultation with victims has been in-
tensively organized by OHCHR-
Nepal with a high level interaction.
The victims demanded that the
bill should not give amnesty to
the perpetrators of serious human
rights violation or crime against
humanity. In the previous drafts
perpetrators of any violation could
have been pardoned, the last bill
does not have a provision of rec-
onciliation process in all the non-
pardonable crimes. The latest bill
did not actually include the power
of Council of Ministers to veto any
recommendations for prosecution
which did not exonerate the state
from its obligation to prosecute
under international law.

There were a total of 77 &
90 amendments made regarding
the ColD and TRC respectively.

Some of the issues were agreed

whereas others remained unre-
solved. The truth seeking mecha-
nism established in Nepal intend-
ed to exonerate the state from its
duty to prosecute through recom-
mending amnesty to the perpetra-
tors of serious crimes against hu-
manity. There are some improve-
ments in the draft legislation due
to the pressure by human rights
organizations and victim groups.
The commission established under
the last ordinance will be one of
the few commissions that are au-
thorized to recommend amnesty
for serious crimes. It has not been
practiced elsewhere. The main flaw
of this ordinance is that the com-
mission recommending pardon for
a serious crime under international
law which is clearly against the in-
ternational law.

Concluding Note

Nepal, despite being a state
party to all four Geneva Conven-
tions and many other international
treaties, has not fulfilled its duty as
per its commitment. The process of
truth seeking mechanism or tran-
sitional justice still remains stalled
and government is showing its ap-
athy to address these atrocities. The
cases such as Nepal Army’s Kumar
Lama, Nanda Prasad and Ganga
Maya, Dekendra Thapa and many
others are still to be addressed and
such cases also have reminded the
government that it urgently needs
to establish the transitional jus-
tice mechanisms. To maintain the
social harmony and peace in the
country, it is the critical time for
the civil society and human rights
activists to give a tremendous
pressure to the government and
political parties to establish these
mechanisms as per the line with
international law and standards.

Summarized by: Rajesh Mishra
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Seema Pandey®

A Strategy to End Dowry
Practice: Intertwining Property

Rights, Dowry System and
Civic Responsibility Act

Dowry system is not
an uncommon or un-
heard issue globally given that all
the religions and cultures around
the world had practiced it at some
point of their history. The dowry
has a long history in Europe, South
Asia and Africa, and other parts of
world. Women’s status as a depen-
dent being was upheld in most of
the societies, mostly viewed as a
homemaker and care taker in the
roles of wife, daughter, daughter-
in-law and a mother. Dowry in lit-
eral sense meant to be a condition-
al gift to help husband undertake
the responsibilities of marriage,
intending to help set up a new
family life of the bride and groom.
In patrilocal societies, where brides
join the household of their grooms,
parents give resources to their
daughters upon marriage'. Dowry
in form of money, estate, jewels or
any transfers follow the bride into
her new household and potentially

contribute to the conjugal fund.

However, groom’s family, rather
than the bride, enjoys the rights
over the payments.

Interestingly, in Europe the
dowry system served to build the
power and wealth of great families
and plays a role in the politics of
great alliances in the 19% and 20
century, for example in 1661, Bom-
bay was given by King John IV of
Portugal to Charles II of England
for the marriage with Catherine
as a dowry. Since ancient Rome,
dowry has served as a pre-mortem
inheritance to daughters?.

The giving of a dowry
seemingly disappeared in Europe
in the 19" and 20" centuries. But
the practice expanded in South
Asia. The dowry paying societies
are highly stratified and endoga-
mous, i.e., most often men and
women of equal status marry.’ In
Hindu religion, according to the
holy text “The Laws of Manu”, one
of the 10 paths to reach moksha or
enlightenment is kanyadana, the

%

act of giving a virgin bride to the
groom along with financial and/or
other gifts that is known as dakh-
shina or dowry*.

Considering that women
had no equal rights over paren-
tal property, dowry seemed as a
thoughtful attempt to provide
a pre-mortem inheritance for
daughters so that she can enjoy a
better status in the house of her
in-laws, where she belongs after
her marriage. While sons inherited
parent’s property, daughters were
rendered some gifts and properties
in the form of dowry. Somehow,
dowry may also seem like a way
to attract better quality groom or
bride to choose the most potential
candidates in the marriage market.
There may be some more desir-
able characteristics in the marriage
market, and in general those pos-
sessing the desirable traits, may
call for higher price, or the other
way. Brides may be willing to pay
higher price for the deserving can-

The writer is a Master graduate in International Relations and Political Science from the Universidade Fernando Pessoa from Portugal
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didate, and similarly, if the bride is
more desirable in the market, the
bride’s family may not need to pay
a substantial amount of dowry to
marry off their daughters. Thus,
there are important characteristics
or qualities of the bride and the
groom that plays crucial role in
determining the amount of mar-
riage transaction that is paid either
in cash or kind from one family to
the other.

A rather thoughtful attempt
of dowry started turning ugly de-
termining the status of bride and
her likability in her husband’s fam-
ily on the amount and property
she brought at her wedding. Con-
sequences are faced by brides due
to unsatisfied dowry needs, and
they often make headlines of the
newspapers — suicide, mental and
physical torture, bride-burning,
wife battering, and so on. Dowry
is quite a controversial issue. For
men, it seems some kind of fi-
nancial assistance for undertaking
lifetime responsibility of someone
else’s daughter. For human right
activists dowry is a practice spread-
ing social evils and violence against
women. Dowry is much a disaster
largely in the Madhesh region of
Nepal, it is practiced as an integral
part of a wedding ceremony irre-
spective of caste, class, and religion.

In the following article, we
discuss a strategy to end dowry
practice, placing dowry and wom-
ens right to parental property at
par, and the relation between them
and ineffectiveness of women’s in-
heritance right to curb down the
dowry practice. Change in women’s
inheritance right, a grand step to
ensure gender equality, has brought

new hopes for women in Nepal,
however we discuss why inspite of
securing women’s inheritance right
and banning dowry practice legally
(subtly than strongly), the practice
and violence related to it is remain
widespread.

Women’s Inheritance Right

After the promulgation
of the Constitution of Kingdom
of Nepal 1990, new dawn on the
elimination of discriminatory legal
provision against women’s rights,
including property right had be-
gun. After a series of struggle led
by women rights activists, 11th
Amendment in General Code-
2020 (1963) was introduced estab-
lishing women's right to parental
property, however this right was
assured only until the marriage,
and when they marry, it was to be
returned back to the family. This
was declared unsatisfactory by
women right activists, as it contin-
ued discrimination against women.

As Supreme Court was
empowered to test the constitu-
tionality of any legal provision that
is inconsistent with the provision
of Constitution of Kingdom of
Nepal, 1990 under Article 88 (1),
any citizen of Nepali citizen may
file a writ petition before the Su-
preme Court on the ground of
violation of his/her fundamental
rights. A writ was filed against the
amendment, that arguing that the
amendment still contradicted the
constitutional right of equal treat-
ment of gender, and Nepal’s com-
mitment to other international
conventions on human rights.
The court declared the inequality

on women’s right to inheritance,

playing an important role for the
elimination of  discriminatory
laws on women’s property right’.
Henceforth, women’s right to pa-
rental property even after marriage
was declared. However, the estab-
lished right has been largely only
on papers than in practice. The in-
capability of the law to proliferate
in practice comes mainly from two
reasons: women’s access to knowl-
edge of their rights and lack of
empowerment of women to act on

behalf of their rights.

Women’s Access to Knowledge of
Their Rights

Law itself cannot work
miracles without having mecha-
nisms to implement® and make
the knowledge about it acces-
sible. Clear and concise methods
of communication and aware-
ness about the changed laws are
essential to ensure the illiterate
Nepali populations have access to
the knowledge about their rights.
Undoubtedly, the reformed law
is not easily accessible or under-
standable, nor there have been any
serious attempt to make them so.
'The language used is generally too
legal and judicial in terms posing
substantial difficulties in under-
standing it clearly. It sounds more
like information targeted to the
limited audiences of lawyers, not
the population in general. It is dis-
appointing to note that except for
the human rights organizations,
activists and lawyers, very few are
indeed aware about the change in
women’s right to parental property.
It was found that the state mecha-
nisms and women rights organiza-
tions too have not been launching

5. Subedi, C. Nutan (2009) “Elimination of Gender Discriminatory Legal Provision by the Supreme Court of Nepal with Reference to
Women’s Right to Property” [Online] Available at: www.nepjol.info/index.php/TUJ/article/download/2615/2312

6. Many instances have shown that most of the cases reported to the police on dowry are settled in agreement with the victims and accused,
see INSEC (2013), Dowry-Induced VAW in Rautahat District: Study Report (133-139), [Online]Available at:.
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effective campaigns against the
dowry system as per the sample of
Rautahat district’.

Interestingly,  according
to law it is obligatory for its citi-
zens to make themselves informed
about the laws as one may not
claim to have committed a crime
without prior knowledge about
the criminality of that action. It is
ironic to find such obligation espe-
cially without building an environ-
ment to do so in a country with
only 57.4% of literacy rate (total)
and only 46.7% of female literacy®.
It was found that in Madhesh,
dowry incidents are not frequently
reported to the police due to the
lack of awareness.’

For the law to be realized in
practice, a countrywide informa-
tion campaign and mechanisms to
monitor the implementation are
crucial. Perhaps the Right to Infor-
mation Act (2008) could play an
important role after the election of
the local bodies. Sensitization and
facilitating access to information
are the major responsibility laid
down by the Right to Information
Act (2008), which had high poten-
tiality when realized in practice. At
present, as for now the All-party-
Mechanism not being the chosen
representatives of people through
a democratic process to undertake
such responsibilities does not seem
to be accountable.

Empowerment to Act on Behalf
of Their Rights
Economic empowerment
and independence is central to the
overall project of women’s empow-

erment. The root cause of women’s

subordinated status comes from

the deep-rooted and “imposed”

mentality of women as a depen-
dent being. The economic depen-
dence plays a convincing role in
subjugating females. It is reason-
able to contend that economic em-
powerment and mental empower-
ment are closely intertwined.

Nepali society is compact,
with traditional family values,
norms and customs, and women
of this generation have learnt to
live as a liability, a concept that
has been embedded in their deep
instincts. It may sound over-am-
bitious to expect women to act for
their property rights so quickly.
In a society where claiming rights
over women’s own body is a chal-
lenge, claiming parental property
right, must be frightening. Individ-
uals’ upbringing highly molds ones’
personality, behavior and attitude,
and the patriarchal society that we
live in have produced women most
with unsecure mentality. While a
son grew up with pride and secu-
rity of possessing inheritance from
their parents, free to imagine that
regardless of succeeding in profes-
sional life or making a fortune, he
would have a shelter of his parent’s
property, a girl was brought up in-
voking the idea of being a liability
to be passed on to her husband,
where she would toil to win hearts
and establish her rights. Mind and
attitude overwhelmed with inse-
curities cannot instantly become
an agency to act for their rights.
Mental empowerment is therefore
essential to facilitate women start
feeling equal as an inheritance
right-holder instead as only a du-
ty-bearer.

7. Ibid

Laws against Dowry Practice

Nepal
practice. The Social Improvement
Act 1976 section 5(2), allows dow-
ry to be taken up to Rs 10,000 ad-
ditional to the jewelry worn on the
wedding day. Although it doesn’t

sound like a clear instruction of

prohibits  dowry

dowry being illegal, but an attempt
to curb down the practice to a
reasonable extent in line with the
inherited customs and norms of
Nepali society wherein exchanging
gifts make central part of wedding
ceremonies. However, inability to
abandon the word “dowry” (instead
introducing it as a possession) from
the act may reflect ambiguity of
the Act, communicating doubts on
its legality or illegality™. It is cru-
cial for law to be unambiguous to
ensure that it doesn’t create doubts
on its intention.

Undoubtedly, at that par-
ticular time period 1976, the law
rather imposed discrimination
against women and clearly seem
like a product of patriarchal mind-
set, mainly because women’s right
to parental property was not yet
guaranteed by law, and the pro-
hibition of dowry even more vic-
timized women as they neither
had right to inheritance, nor the
minimal economic support as re-
ceived in a form of dowry. It is
considering that dowry system in
a traditional way was to ensure
women’s economic security after
marriage, not to forge that wives
had control over them, rather has
been contrary. In simpler terms
the prohibition of dowry literally
meant no right at all over paren-
tal property, neither in the form of
right, nor as a gesture of dowry, a

8. CIA World Fact Book, (2011) [Online] Available at: https://www.cia.gov/library/publications/the-world-factbook/geos/np.html

9 INSEC (2013), Dowry-Induced VAW in Rautahat District: Study Report (133-139).

10. A writ demanding removal of the term “dowry” by replacing it with ‘private property” has been filed by the advocates of the Consortium
for women rights, see INSEC (2013), INSEC (2013), Dowry-Induced VAW in Rautahat District: Study Report (133-139).
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distinguishable reason for the act
to not become an effective tool to
end dowry practice in Nepal.

Countering the Social Im-
provement Act 1976, section 5 (2),
a new bill on Social Practice Re-
form Act-2014 in Parliament has
been tabled!’. Differing the previ-
ous Act, the bill raises the amount
of dowry that can be given by free
will, and accepted, to Rs 100,000
or something of equivalent value,
and suggests penalization of both,
the giver and the taker. However,
failure to rectify the use of the term
‘dowry’ may continue to cause de-
ception. Nevertheless, in the pres-
ent context, prohibition of dowry
is legitimate as (unlike before)
women’s equal right to parental
property is ensured.

The Act appears to be re-
signed to the reality of the social
customs and practices of Nepali
weddings. It can be seen as an at-
tempt to set instruction and cri-
teria on celebrating weddings or
other ceremonies while stressing
that dowry is prohibited. The bill
treats everyone as equal, irrespec-
tive of class, income, and capacity
to spend. It provides indicators to
measure and control the giving
and receiving, attempting to dif-
ferentiate between the dowry and
the gifts during the wedding cer-
emony. It carries an ambitious goal
of avoiding manipulation of the
law. However, the use of the term
‘dowry’ may prove hazardous. Fur-
thermore, the bill could be seen
also as an attempt to curb down
the show-oft biz that is getting
hold on societies’ way of celebra-
tions of festivals and ceremonies.
It is legitimate if seen as a strat-
egy to maintain social harmony by
bringing down the inequality that

is demonstrated through such cer-
emonies. It reminds of an example
of the European society rules of
residence, the housing designs and
size cannot vary enormously in the
residence areas, aiming to ensure
that equality is demonstrated as
an example to maintain social har-
mony.

Anti-Dowry Campaigns and Im-
plementation of Women’s Right
to Parental Property

The Social Reform Act
1976 clearly did not guarantee
abolishment of dowry in practice
indeed, which could be attributed
to the absence of women’s inheri-
tance right during that period of
time. However, in present con-
text when the inheritance right of
women is ensured by the law, while
prohibition of dowry through the
new bill is on the table, it may sur-
prise individuals and build skepti-
cisms on the effectiveness of the
idea of securing women’s property
rights to end dowry practice. This
skepticism arises due to the preva-
lent cases of bride-burning, mental
and physical tortures over dissatis-
faction on the dowry often making
the headlines of newspapers.

However, as argued before,
neither implementation has been
effective on the part of women’s in-
heritance right (largely limited on
papers), nor mechanisms has been
developed to implement them and
empower women to act on behalf
of their rights. Strong mechanisms
for monitoring, evaluation and in-
stitutional accountability for an ef-
fective implementation of the law
is frail, and there is an absence of
a joint strategy intertwining dowry
practice and women inheritance

right.

Although

civil society organization are ef-

campaigns of

fective to fight the dowry system,
they are not sufficient and com-
plete, a joint campaign is deemed
necessary mainly a joint strategy
intertwining dowry system and
women’s inheritance right consis-
tently. Moreover, dependence only
on the civil societies to raise anti-
dowry and gender-awareness cam-
paigns makes the attempt fragile.
A more rigorous approach may
be perceived necessary to build a
sensitive and responsible society
to end social malpractices. A Civic
Responsibility Act, for instance,
could be an effective tool to do so,
by accounting individual citizens
responsible for the inhumanity of
the society by obliging them to un-
dertake responsibility to respond
and reject the social evils prohib-
ited by law.

Civil Responsibility Act

A collective effort to fight
social evils by formulation of an
act like a Civic Responsibility Act
could mark a beginning of build-
ing responsible society by balanc-
ing, individual rights and at the
same time duties to undertake
responsibilities. There are numer-
ous examples around the globe en-
forcing civic responsibility, like in
Europe and America, every citizen
has a responsibility to call for help
if unusual activities or violence
incident is assumed to be taking
place. In Europe for instance, it is
your moral obligation to stop your
vehicle at the sight of accident as
the first person passing the site, if
not, such may lead to certain pe-
nalization.

In the western world, civic
responsibility dates to ancient

11. Spotlight News Magazine (2014) “Discussion on the bill proposed to reform social practices” [Online] Available at: http://www.
spotlightnepal.com/News/Article/Discussion-on-the-bill-proposed-to-reform.
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Rome whose citizens wanted to
contribute to Roman society. In
United States of America, it was
officially sanctioned as an outline
for democracy in 1787 by the rati-
fication of the constitution of the
United States. The Constitution
declared, "We the people of the
United States, in order to form a
more perfect union, establish jus-
tice, ensure domestic tranquility,
provide for the common defense,
promote the general welfare, and
secure the blessings of liberty to
ourselves and our posterity, do or-
dain and establish this Constitu-
tion for the United States!."

In Hindu scriptures, re-
sponsibility of citizens was largely
communicated through Dharma
Shastra, duties of the ruler and the
ruled. In the constitutions of Nepal
(1990 and 2007), there is only one
article, which softly invokes to the
idea of civic responsibility, article
(2), Preliminary Part (I), states that
“it shall be the duty of every person
to uphold this Constitution”. It is
vague but somehow suggests, apart
from the rights, every person has a
responsibility to uphold the consti-
tution. However, the constitution
of Nepal doesn't hold its citizens
responsible. Rights are relatively
well-described while duties are not.

It is needless to point out
that for a civilized society, along
with rights, delegations of respon-
sibilities are equally important.
Narrowing down to the dowry sys-
tem, it is clear that it is inherited
in the social practice and expands
through societal validation. Thus,
a way to forbid such action may
come from the society itself. An act
to build civic responsibility sense
could oblige people to react and
respond to the illegal social prac-

tices. An act of such could hold
citizens responsible for not acting
in a civilized manner for the cause
of human welfare, by enforcing
penalization for not responding
to the malpractices taking place
in their neighborhoods. To exem-
plify, for instance in the cases of
giving-taking of dowry, or physical
and mental torture, wife-battering,
bride-burning, a cautious reaction
from a neighbor or a relative could
prevent such crimes and demo-
tivate such actions through peer
pressure. A real example occurred
recently during the month of June
in Nepalgunj, a woman was rescued
by a neighbor from being burnt-
alive by her husband. Similarly, in
another case of bride-burning for
dowry, during the month of April,
although neighbors were aware
about the continuous mental and
physical torture faced by her (ac-
cording to the survivor)® before
she was burnt alive, they didn’t take
any action, and insensitivity of the
neighbors led the woman to a life
time trauma.

Considering such examples,
an act obliging individuals to re-
spond to social malpractices, could
prevent violence against women,
and rectify societal evils. It may act
as citizen policing, a pressure to
its citizens to act appropriately in
line with the law and for the wel-
fare of human. It carries potential
to eliminate malpractices in the
society. The act as such could hold
every citizen involved in such acts,
a family member, relatives, a neigh-
bor, police or anyone else respon-
sible in the struggle to end of all
forms of gender violence includ-
ing social discriminations (racism,
casteism etc.). Adhering to the
fact that during incidents of most

gender-violence, victims in par-
ticular do not have a medium or
an opportunity to seek for help, the
spectators and those who are aware
about the situations may thus play
an important role. Imposing fear
of bearing consequences for not
acting humanely and responding
to the crisis of the fellow citizens
seems quite a legitimate way to go.

Nevertheless, some may
argue that since the protection
mechanisms for the victims them-
selves are frail, it is unfair to oblige
society to take the burden of help-
ing and protecting others. A care-
ful attention must be paid to the
context, however, doesnt mean
that such an act couldn’t be pursued
with cautious attention, for ex-
ample, maintaining some form of
anonymity, and building some pro-
tection mechanism for the victims,
the rescuers and the witnesses. It
seems agreeable that by formulat-
ing some penalization for those
who don’t respond to the call of a
victim in crisis or of the perceived
threat to a possible victim could
play an important role in molding
societal perception and reaction to
social malpractice. To exemplify, in
the latter case discussed above, the
neighbors who were aware about
her domestic situation and did not
take an action to protect her, only
a call to a police informing about
her situation could have saved her
from being burnt alive with seven
months baby in her womb.

Civil Responsibility Act
will establish an obligation of the
society to treat social issues as their
personal matter that can play a sig-
nificant role in the transformation
of a society to a more civilized and
sensitive one. Given an example of
a case mentioned above, wherein a

12. Constitution of the United States (1787) [Online] Available at: http://www.loc.gov/rr/program/bib/ourdocs/Constitution.html

13. Based on my first-hand interview with the survivor at the Bir Hospital on 10-May-2014.
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neighbour played an important role
in saving a woman from a death-
row, proving role of an individual
in ending social malpractice and
other forms of gender-violence.

It is possible to hear that
Nepal may not be ready for any
such Act, and literacy would au-
tomatically raise human sensitivity
to undertake moral responsibility
of human welfare. Literacy in it-
self cannot create responsible and
sensitive citizens striving for hu-
man welfare. It largely depends on
individuals’ morality, integrity and
ethics. Literacy alone may not play
much significant role as it may not
be guaranteed that granted by their
university degrees individual act
with higher level of morality and
sensitivity to the social issues. All
humans may not deem necessary
to participate in social issues, how-
ever if enforced through law they
are obliged to law and act morally
for the welfare of its fellow citizens.

Additionally, hand in hand
endorsement of the very concept
of civil responsibility in the aca-
demic curriculum would be highly
relevant. However, embracing the
civic responsibility in constitu-
tion of Nepal would be central to
mark the mindset of Nepali people
as duty-bearers and not only the
right-holders. It can be rightly
said that importance of civic re-
sponsibility is utmost to the suc-
cess of democracy. By engaging in
civic responsibility, citizens ensure
and uphold certain democratic
values and duties, which include
justice, freedom, equality, diver-
sity, authority, participation, truth,
patriotism, human rights, rule of
law, tolerance, mutual assistance,
self-restraint and human integ-
rity™. Cultivation of civic sense of
responsibility needs establishment

Dowry practice cannot be eradicated without strengthening
the implication of the women’s right over parental property,
and the anti-dowry campaigns, which strive to end dowry
without ensuring this right can be faulted of being influenced

by the patriarchal mindset.

through the constitution of Nepal
firstly by imparting a section on
civic responsibility.

Conclusion

Dowry practice cannot be
eradicated without strengthening
the implication of the women’s
right over parental property, and
the anti-dowry campaigns, which
strives to end dowry without en-
suring this right can be faulted
of being influenced by the patri-
archal mindset. Strengthening a
mechanism to monitor women’s
equal property rights in practice,
strengthening women’s access to
information and knowledge of
women regarding their rights, and
creating an environment for wom-
en for their rights are key aspects
to stimulate an end to dowry prac-
tice in Nepal.

It is pointless to contend
that women’s property right has
not yet brought the practice to an
end. It is rather the non-imple-
mentation of property rights in
practice that is the major cause of
the expansion of the dowry system.
Moreover, a collective effort from
the society itself to end the social
malpractice as such is essential,
which has to be enforced through
law. Civil Responsibility Act could
work miracles to end social mal-
practices, considering that such
practices expands from and in the
society, a cure has to emerge within
the society itself. An Act holding
individuals responsible for their in-

14 Shelf,]. (na) [Online] Available at: http://learningtogive.org/papers/paper11.html

differences to the violence against
women or giving-taking of dowry
could play a substantial role in
curbing such practices.

A Civic Responsibility Act
could hold neighbors, family mem-
bers, relatives, police or local bodies
and others for not acting sensitively
and responsively to the malpractic-
es they witnessed. In other words, a
relative is held responsible for not
complaining against the dowry-
giver and the taker, a neighbor is
obliged to call for help at incident
of wife-beating, bride-burning,
physical and mental torture etc.
Since an individual may or may
not perceive relevance to respond
to the malpractices in society, a law
is essential to be enforced to make
citizens act in a moral, sensitive
and civilized manner. Furthermore,
endorsement of a section on citi-
zens' responsibility, additional to
the substantially elaborated ‘rights’
is a way to go. Embedding respon-
sibility and duties in the citizens’
conscience can be best of answers
to end various forms of social dis-
criminations including all forms of
violence against women.

In conclusion, without an
intertwined strategy to ensure that
women’s inheritance rights are im-
plemented, along with the formu-
lation of true sense of civic respon-
sibility through enforcement of an
Act, ending dowry system or any
such social malpractices is unlikely
to be accomplished.
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Kundan Aryal*®

Communicating Rights

Awareness through Radio

You little box, held to me escaping
So that your valves should not
break
Carried from house to house to
ship from sail to train,

So that my enemies might go on
talking to me,

Near my bed, to my pain
The last thing at night, the first
thing in the morning,

Of their victories and of my cares,
Promise me not to go silent all of
a sudden.

- Bertolt Brecht

German playwright and
author Brecht wanted
to see the radio as two-sided ap-
paratus of communication rather
than its then identity of one-sided
apparatus for distribution, for mere
sharing out. In the year 1926, he
noted: change this apparatus over
from distribution to communi-
cation. In the context of Nepal,
Manavadhikar Sikshya Karyakram
[Human Rights Education Program]
is one of the pioneer programs that
initiated a culture of two-way ex-
change of ideas on people’s right
through radio broadcasting in
post-1990 period. The program,

launched on Radio Nepal in 1995,
is the first radio program of its
kinds, i.e., a program exclusively
devoted to human rights and ad-
vocacy in the Nepali context. After
the emergence of private radio sta-
tions in 1997, INSEC simultane-
ously began to run the program
also on Radio Sagarmatha, South
Asia’s first community radio. Sub-
sequently, with the proliferation of
private radio stations, it started to
air through different FM stations
across the country.

Currently, MSK is being
run on FM stations throughout
the country every Saturday and
Sunday morning respectively. The
program is aired on 20 FM sta-
tions out of a total of 360 operating
stations spread in various parts of
the country, i.e., from 5.5 per cent
stations. According to the Ministry
of Information and Communica-
tions currently as many as 360 FIM
radio license holders operate their
stations regularly (Issued licenses,
2014). Until the end of fiscal year
2013/14, it was also being run on
Radio Nepal, the national broad-
caster.

Listeners of MSK receive

*
Kathmandu

knowledge and education on the
issues related to human rights
through this program. In addition,
MSK has been providing infotain-
ment to its listeners. Stakeholders
anticipate creating discourse on
human rights issues through the
program.

Because of its unique
characteristics, the MSK gained
popularity especially among rural
adolescents and youth within the
couple of years of its inception. In
the subsequent years, the program
proved to be a very credible source
of inspiration for them to organize
rights campaign at the local level.
Subsequently, the listeners clubs of
MSK started to gain momentum
throughout the country.

Over the years, MSK has
been discussing the whole gamut
of issues related to human rights.
It has been covering both situ-
ational as well as thematic issues
in the area of civil and political as
well as economic, social and cul-
tural rights.

The program proves to be
instrumental for INSEC, Nepal’s
leading human rights organiza-
tion, to disseminate human rights

Freelance Journalist and Lecturer at Department of Journalism & Mass Communication, R R Campus, Tribhuvan University,
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messages. MISK is also instrumen-
tal in creating awareness on human
rights in general public. INSEC
is regarded as surveillance of the
state of human rights. Surveillance
of the state of human rights in the
country refers to the continuous
collection and dissemination of in-
formation. There are expectations
from MSK in order to strengthen
INSECs role of surveillance.

The flood gate of radio
broadcasting in Nepal was not
open prior to 1990. Kharel (2005:
iii) , in this regard, states that it was
only three full decades after radio
went public in many parts of the
world that Nepal set up its first
full-fledged broadcasting station in
1951. But, as he observes, Nepal’s
broadcasting history was confined
to Radio Nepal’s development for
more than 40 years until the rel-
evant laws and regulations were
introduced in the 1990s, which
eventually heralded an era of pri-
vate radio broadcasts.

Gross describes the state of
radio prior to 1910 in the United
States with the following observa-
tions, “During these early stages
radio grew virtually without gov-
ernment control” (1983:35). How-
ever, in Nepal radio came in 1951
with total state control. Liberaliza-
tion in radio wave only started in
post-1990 period with the restora-
tion of democracy in 1990. Hu-
man Rights Education related Ra-
dio program is one of the activities
of INSEC since the mid-1990s
which covers the whole country.

Following the king’s as-
sumption of power in February 1,
2005, Radio Nepal’s management
authorities imposed harsh cen-
sorship over the program. At one
point, the then coordinator of the
program, Ms Prekshya Ojha, an-

nounced at a press conference that

INSEC was compelled to suspend
the program for indefinite period.
The next six months saw an in-
terruption of the program which,
however, was resumed after the
restoration of Loktantra (Aryal,
2013 :). Currently, MSK is aired on
20 other local FM stations repre-
senting different geographic loca-
tions of the country.

The primary objectives of
choosing the radio as the medium
for disseminating human rights
education by the human rights
groups are: a) the message through
the radio can reach remotest places
of the country and b) the message
can be comprehended by the huge
number of illiterate mass (IMana-

vadhikar Shikshya, 2000: 3-4).

using radio in order to tackle the
voice of the leaders and other peo-
ple who are not compatible with
the democratic principles (Aryal,
2058 BS: 26).

INSEC has been using ra-
dio broadcasting service in order to
take human rights education down
to grassroots level. This enables it
to spread knowledge among grass-
roots people and to sensitize the
concerned authorities on human
rights and peace building (INSEC,
2011:22).To achieve the objectives,
radio programs focusing on human
rights, democracy, peace and other
crosscutting issues have been pro-
duced and broadcast on 20 other
local FM radios on a weekly basis.
According to INSEC (2011:22), a

The primary objectives of choosing the radio as the medium
for disseminating human rights education by the human
rights groups are: a) the message through the radio can reach
remotest places of the country and b) the message can be
comprehended by the huge number of illiterate mass

Independent radio came to
Nepal in May 1997 when the first
station was licensed (Paudel et al,
2007:5). Despite Radio Nepal with
nationwide coverage, INSEC also
moved to private FM station with
the establishment of Sagarmatha
Radio in Lalitpur.

Airing Human Rights Message
MSK has been produced by
a separate department within the
organization. It is produced at IN-
SEC’s own well-equipped studio
in its central office. According to
the INSEC publication (2011: 9),
radio programs on human rights
issues are produced and aired on
different FM radio stations every
week under HRE program. MSK

was started with the notion that

large number of grassroots people,
including women, children, youths,
senior citizens, professionals, hu-
man rights activists and HRV
victims along with people from in-
digenous and disadvantaged com-
munities are being benefited from
the programs every year.

INSEC Annual Report
2012 (2012: 30) states that a large
number of grass-root level people,
including women, children, youths,
senior citizens, human rights activ-
ities and victims of human rights
violation along with people from
indigenous and disadvantaged
community are among the benefi-
ciaries of such programs.

Human Rights Education
Program has been looking after
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by Human Rights Education De-
partment. Radio Program is one
of the three components of the
department. However, the Radio
Program has been proved to be in-
strumental to achieve the goals of
INSEC’s other departments such
as Human Rights Documentation
and Dissemination Department,
Human Rights Monitoring and
Advocacy Department, and Peace
and  Democracy  Department.
Moreover, MSK has been used as a
tool for public relations by INSEC.

To achieve the goal of pro-
tection and promotion of Human
Rights for social justice in Nepal,
INSEC has set one of the strate-
gic objectives as follows: People,
government, law enforcement and
other concerned agencies are aware

munication that contributes to ex-
plain, defend and promote the or-
ganizational objectives in order to
secure mutual understanding and
goodwill.

'The program comprises one
main story in narration by the pre-
senter followed by INSEC Gatibi-
dhi [INSEC activities], Manavad-
hikar Sarokar [Concerns on Human
Rights], Manavadhikar Samanya
Gyan [General knowledge on hu-
man rig/az‘s], and Adbikar Express.
The lead matter, in most of the
episodes, is presented in written
copy or voicers format, narration
without actualities or sound bites.
However, combination of male and
female voice in narration has made
the program colorful. Though the

whole program resembles maga-

People, government, law enforcement and other concerned
agencies are aware of the issues and incidents of Human
Rights violations and act accordingly. INSEC (2012: 6) is fur-
ther committed to achieve strategic objectives such as people,
their representatives, law enforcement agencies and other key
stakeholders are educated, sensitized and trained and they take
actions to protect and promote human rights in the country:

of the issues and incidents of Hu-
man Rights violations and act ac-
cordingly. INSEC (2012: 6) is fur-
ther committed to achieve strate-
gic objectives such as people, their
representatives, law enforcement
agencies and other key stakehold-
ers are educated, sensitized and
trained and they take actions to
protect and promote human rights
in the country.

MSK has been projecting
INSEC’s image as per its set ob-
jectives. It also has been serving
INSEC as a platform to commu-
nicate the stakeholders of human
rights. To some extent, it has been
paving the way for two-way com-

zine format, there are rooms for
using arts of radio for presenting
the program in more effective way.
Moreover, presentation style of
MSK could be expected to be more
conversational with the audience.
The program, as per the situation,
may include several sound bites
with variety of sources or sounds,
such as interviews, background
sounds and songs.

The program comprises of
leading narration with one relevant
interview and Manavadhikar Sa-
manya Gyan [Human Rights Quiz
Constest]. 'There is a prize for the
winner of Manavadhikar Samanya

Gyan. One question plays for four

consecutive weeks and the winner
gets the prize.

Songs with human rights
message are included in MSK.
However, the proportion of nar-
ration, sound bite and songs needs
to be maintained for due order to
rid of the existing imbalance in this
regard.

At times, lack of focus is
another common tendency that
creeps in MSK. The leading items,
interview and songs, could be
packaged in a more comprehen-
sive and understandable manner if
they were tied in a thread of sin-
gle dominant angle. However, the
clear angle has been absent in the
program at times.

MSK has been covering
a wide range of subject matters
within the main theme of civil and
political as well as economic, so-
cial and cultural rights. It has been
covering current situational issues
as well as thematic issues. INSEC
report (2011: 22) indicates that the
program contents include impor-
tance of ICC and present status
of freed Kamaiyas in Mid and Far
Western Regions. According to
the report, disappeared people and
government’s duty to make public
their whereabouts, human traffick-
ing and impunity in Nepal were
also included in the programs.
Likewise, celebration of Interna-
tional Peace Day, food shortages
in Mid and Far Western Regions,
violence against children, right to
religion and migrant workers’ con-
cerns were also the parts of radio
programs. New Constitution and
HR, civic education and Nepali so-
ciety were among the other high-
lights of the programs. INSEC
Annual Report 2012 (2012:30)
states that issues like poverty and
human rights, peace and human
rights have also been covered.

In the year 2012, the pro-
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gram aired materials on civic
awareness on security and justice,
Rome Statute, rights of the in-
digenous people, rights of youth
and youth concerns, rights of dis-
appeared people and their status,
Peace Day and youth concerns,
right to food, poverty reduction,
constitution making process (IN-
SEC, 2012:30). Violence against
women, rights of persons with dis-
abilities, consumer’s right, address-
ing ethnic and communal harmony
in federalism, civic responsibilities
for attaining Human Rights were
also discussed in the MSK.

Two of the regular seg-
ments of MSK, Manavadhikar Sa-
rokar [Human Rights Concerns]
and INSEC-Gatibidhi [INSEC
activities| are similar. The former
carries news related to human
rights outside INSEC whereas the
latter is confined within INSEC.
News about events, statements
concerning human rights and
similar matters from entire human
rights community are incorporated
in the segment Manavadhikar Sa-
rokar. 'Thus, the segment has made
it a common program for the en-
tire human rights community of
Nepal. Through INSEC-gatibidhi,
the MSK has made significant
contributions to creating a link-
age within the INSEC movement.
It is worthwhile mentioning here
that, without being consistently
uniform regarding content and
presentation quality, the segment
Adhikar express might find it dif-
ficult to ensure sustained interests
of its loyal and also prospective/
occasional listeners. According to
Bishaljeet Palikhey, the segment
has been suspended without prior
notice due to some technical rea-
sons.

A distinctly strong feature
of MSK is that it has been present-

ing wider range of situational and

thematic issues related to human
rights. It presents information,
provides education and persuades
the listeners to come forward to
ask the authorities about their
rights. Its infotainment is also no-
table for making people aware of
their rights. It encourages listeners
to be actively involved in making
the authorities accountable to the
people.

als, rights activists and journal-
ists state that awareness program
through radio has proved to be
effective. According to them, com-
mon people from rural level have
access to such radio programs. The
programs are proved to be an easy
and reliable means to create aware-
ness among common people. Their
view is that since the newspapers
and television are not easily acces-
sible in remote parts of the coun-

A distinctly strong feature of MISK is that it has been present-
ing wider range of situational and thematic issues related to
human rights. It presents information, provides education and
persuades the listeners to come forward to ask the authorities
about their rights. Its infotainment is also notable for mak-
ing people aware of their rights. It encourages listeners to be
actively involved in making the authorities accountable to the

people.

Quest to Echo More Local Voices

In the course of Review
of the Human Rights Education
Radio Program in June 2014, five
Focus Group Discussions were
conducted at regional level in
Dhangadhi, Nepalgunj, Pokhara,
Kathmandu.
Participants of FGDs expressed

Biratnagar  and

their opinions on effectiveness and
impact of MSK. They also provided
suggestions for the improvement.

Intellectuals and activists
from different walks of social life
were present at the FGDs. Journal-
ists working for newspapers, radio
and television; legal profession-
als, school and university teachers,
rights activists and members of
listeners’ clubs related to the MSK
and INSEC officials were present
during the discussions in the iden-
tified regions.

Responding to the question
regarding the effectiveness of radio
program on human rights, stake-
holders comprising of intellectu-

try, radio is the prime medium for
spreading information and aware-
ness.

Since the reach and access
to the radio is comparatively easy
for most of people in the districts,
radio programs related to aware-
ness are effective in disseminating
awareness in the general public.
According to the stakeholders,
people have been listening to radio
program on their mobile phones
too.

Since most of the rural
people do not have easy access to
newspapers, their option is to lis-
ten to FM radio for information
and entertainment. The awareness
programs that have been running
through the radio broadcasting
services have proved to be in-
strumental in creating awareness
among the common people. They
have been getting information
about their conditions and rights
and the programs have been help-
ing them to find the solutions. Ac-
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cording to its stakeholders, MSK
has been generated in creating and
holding discourse on human rights
at local level.

The stakeholders also state
that the contents of human rights
program on radio need to be diver-
sified. They are of the opinion that
the program should be within the
reach and access of the common
people. Regarding the question of
the effectiveness of the Human
Rights Radio program, they said
they find it successful in creating
positive impact.

People have got opportu-
nity to be aware on human rights
and in turn to make community
aware on human rights issues. Lis-
teners of MSK have been form-
ing listener’s clubs and such clubs
have been spreading human rights

man rights issues from rural level
should also be raised in the pro-
gram. According to them, the pro-
gram centralized in Kathmandu
could not attract interest of the
listeners’ of different parts of the
country. They want the issues con-
cerning backward and marginal-
ized communities to be incorpo-
rated in greater depth and details.

Another suggestion most
stakeholders were concerned was
the broadcasting time of the pro-
gram. The stakeholders want the
broadcasting time to be appro-
priate for a maximum number of
people.

Some of the stakehold-
ers suggest that MSK needs to be
broadcast in evening slot too. They
see the prospects of the program
being utilized more. They estimate

People have got opportunity to be aware on human rights and
in turn to make community aware on human rights issues.
Listeners of MISK have been forming listener’s clubs and such
clubs have been spreading human rights awareness in the so-
ciety. Listeners have been making calls, inquiring after listen-
ing to the programs. Such programs have been proved to be
an agency of change in society. Different movements and con-
temporary activities have been getting information through

human rights program.

awareness in the society. Listeners
have been making calls, inquiring
after listening to the programs.
Such programs have been proved
to be an agency of change in so-
ciety. Different movements and
contemporary activities have been
getting information through hu-
man rights program.

When

further improvement regarding

suggestions  for

the contents of the program are
sought, the stakeholders state that
the program was centralized in

Kathmandu. They think that hu-

that it now is utilized only by half
of the potential listeners.

Thus, various FM stations
from different parts of the country
need to be coordinated in order
to run such programs. The gen-
eral observation of the professional
intellectuals and rights defenders
is that the Human Rights Radio
Program has proved to be use-
ful more for literate people than
for highly educated population.
Though, it is difficult to indicate
particular examples of definitive

change having brought about by

the program, it has contributed to
spreading awareness among the
common people who have primary
level of literary skills.

Moreover, there would be a
higher level of impact if the time of
broadcast were made more appro-
priate. Stakeholders suggest that
the program be broadcast during
the prime time, before or after the
news bulletins. They want efforts to
be made to determine whether or
not it is reached to the larger gen-
eral public.

FGDs discussion among
the concerned people also reveals
that not all the audiences of the
INSEC’s human rights radio pro-
gram are regular listeners. Some of
them suggest that it would be bet-
ter if the program could be broad-
cast in different mother tongues of
the country. They also recommend-
ed the program to cover the diverse
range of subject matters, i.e., differ-
ent areas of rights such as rights of
the old age people and consumer’s
rights. In their view, program for-
mat and presentation style need to
be changed in accordance with the
changing context.

MSK has been proved to be
instrumental in reducing violence
against women, as it has been pre-
senting the suggestions of experts
and issues related to human rights
and social justice.

Stakeholders suggest that
MSK be involved in local issues
and the contents need to be more
widespread. According to them, the
range of the subject matters needs
to be expanded to a greater extent.
'The broadcasting time needs to be
appropriate for the people residing
in different parts of the country.

Responding to questions
related to ways of enhancing the
effectiveness of the program, they
suggest that the program need to
give special consideration to the
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variety in the issues, and also to
invite and encourage people with
different world views. They suggest
that the program need to under-
take regular surveys on listener-
ship and the related issues. Their
emphasis is also on the presenta-
tion of interviews on current is-
sues, including the live programs
occasionally. According to them,
presentation on the monitoring of
the government’s duties regarding
the human rights would enhance
the quality and popularity of the
program.

The stakeholders are of the
opinion that MSK could be en-
hanced by appropriate interaction
on human rights. They suggest in-
corporation of youth club activities
in the program.

Station managers of differ-
ent FM stations state that MSK is
a unique program. The key infor-
mant interviewees opine that the
program had proved to be effective
in strengthening the radio stations’
image as pro-people organizations.
They state that such kind of rights
and awareness-oriented programs
should be encouraged by the sta-
tions as well as the general public.
They express their willingness to
provide support in generating local
contents for MSK!.

Lamsal, Deputy
Director of Program Department
of Radio Nepal, stated that though
MSK is not their own production,

Navaraj

it is also the responsibility of Ra-
dio Nepal to produce and run such
types of awareness programs. Ac-
cording to him, the contents of
MSK are research-based and nec-
essary to raise awareness on human
rights. He opined that INSEC had
been sharing Radio Nepals re-
sponsibility in this regard.

Officials of FM stations
that are running MSK suggest that
local issues with actuality and bites
need to be incorporated. They sug-
gest that visibility of MSK need
to be enhanced with INSEC’s ac-
tivities. According to them, there
will be an opportunity to establish
partnership with local FM stations
in order to incorporate locally-
generated materials in MSK. They
suggest that FM stations could
be requested to produce materials
based on local issues on rotational

Station managers consider
MSK as an effective means to
spread human rights education.
However, they indicate the lack
of local contents in the program.
On the issue of inadequate local
contents, Ramesh Timilsina, the
host and producer of the program
reveals that he has been obtaining
local news related to INSEC ac-
tivities from INSEConline. Apart
from this, he has not been instruct-
ed to generate local material by his
line manager, the manager of Hu-

Station managers consider MSK as an effective means to
spread human rights education. However, they indicate the
Iack of local contents in the program. On the issue of inad-
equate local contents, Ramesh Timilsina, the host and pro-
ducer of the program reveals that he has been obtaining local
news related to INSEC activities from INSEConline. Apart
from this, he has not been instructed to generate local mate-
rial by his line manager, the manager of Human Rights Edu-

cation Program within INSEC.

basis. They list that there are many
issues related to human rights at
local level, such as violence against
women, caste-based discrimina-
tion, child marriage, education and
other similar issues. They expect
that MSK could generate dis-
course on human rights issues at
local level.

'There are a few suggestions
for improvement of the program.
One of the suggestions is con-
cerned with the broadcast time
that is appropriate for rural audi-
ence. To most of the station man-
agers, the existing broadcast time
is suitable for all. But they suggest
that it would be appropriate to
broadcast MSK twice a week, both
in the evening and morning.

man Rights Education Program
within INSEC.

Sushil ~ Chaudhary, the
manager of Human Rights Edu-
cation Program within INSEC,
states that though there has been
standing instructions to incorpo-
rate the issues of education, health
from the grass-root level linking
INSEC’s programs over there, the
attempts were not well managed
in comparison to INSEC’s wider
network. He says that INSEC’s
Human Rights Yearbook repre-
sentatives have been assigned to
send information and materials
occasionally. However, according
to him, the existing volume of re-
sources is insufficient to run the
program in desired manner, espe-

1. Interview with Navaraj Pathik, Devaraj Pokharel, Rajesh Aryal, Chhatra Saud, Tularam Jaisi, Narayan Koirala, Sushil Chaudhary,
Ramesh Timilsina, Navaraj Lamsal and Visa Kafley.
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cially in the case of locally-gener-
ated materials.

What the Survey Reveals

A total of 2088 respondents,
among which 1292 were male and
796 were female, participated in
the survey conducted by the faculty
members of Central Department
of Journalism and Mass Commu-
nication of Tribhuvan University
in the course of reviewing the Hu-
man Rights Education Radio Pro-
gram in 2014.

Out of 2088 respondents
who listen to radio, 1211 (58 %) do
not listen to MSK. As many as 877
(42 %) respondents do listen to the
program.

Out of 2088 respondents
917 are not aware of MSK. As
many as 542 others did not re-
spond at all. Likewise, 10 respon-
dents state that human rights are
not their priority.

mention issues related to women
and children. Twelve respondents
mention that they remember the
issues related to children, educa-
tion and among other. Similar
number of respondents remembers
issues related to women, children
and Janajatis. As many as 626 re-
spondents did not respond to the
question.

Out of 2088 respondents,
1065 did not respond to the ques-
tion as to which segment of MSK
they recall the most. As many as
383(18%) respondents mostly re-
call Mawalikaka. Though over the
years Mawalikaka, a serial with
popular humor artist Manoj Ga-
jurel has been replaced by another
of his serial named Adhikar Ex-
press, a large number of audience
still remember the one-time popu-
lar segment.

162 (8%) respondents re-
veal that they like the main text or

The major strength of MSK is its unique characteristics among
the various radio programs in Nepal. In terms of contents it is
different. It is Nepal's first radio program dedicated to human

rights awareness and it is well known for the presentation of

human rights perspective on different socio-political issues.
Thus, the program is capable enough to cater to certain strata
of radio audience who are interested to be updated on human

rights issues.

On the query as to which
three themes presented in MSK
they remember the most over the
last one year, 71 respondents men-
tion women rights and other is-
sues. As many as 66 respondents
state that they remember the issues
related to child rights and other
human rights issues. Out of 2088
respondents, 58 mention issues
related to women, children and
others. Likewise, 51 respondents

leading narration most. As many
as 64 (3%) respondents like human
rights song the most. Subsequent-
ly, 141 (7%) respondents’ choice
was interview and Manavadhikar
Sarokar and 41 (2%) respondents
say that they like Adhikar Express
the most. As many as 40 (2%)
respondents state that they like
Manavadhikar Samanyagyan [Hu-
man Rights Quiz Contest] most.
However, 1247 (60 %) respondents
replied that they cannot say.

Out of 2088 respondents,
1997 (96%) respondents reveal
that they do not communicate
MSK at all. They showed that they
do not send any suggestion to the
program. Ninety-one respondents
state that they communicate MSK.

Among them, 44 (2%)
respondents say that they com-
municate through letters whereas
17 (1%) others state that they use
emails to communicate regarding
the contents of the program. As
many as 14 (1%) respondents state
that they make telephone calls to
provide suggestions to MSK. As
many as 9 (negligible) respondents
reveal that they communicate via
HRELIC-Nepal and 7 (negligi-
ble) others state that they use SMS
to express their concern to MSK.

Out of 2088 respondents,
261 (13%) say that the educational
aspect of the program is most ef-
fective whereas 234 (11%) respon-
dents say that information aspect
is most effective. As many as 231
(11%) respondents say that the
presentation style is most effective.
Likewise, 65 (3%) respondents
term language and 42 (2%) respon-
dent term entertainment aspects as
being the most effective. As many
as 1255 (60%) respondents replied
that they do not know.

Challenges and opportunities
"The major strength of MSK
is its unique characteristics among
the various radio programs in Ne-
pal. In terms of contents it is dif-
ferent. It is Nepal’s first radio pro-
gram dedicated to human rights
awareness and it is well known for
the presentation of human rights
perspective on different socio-po-
litical issues. Thus, the program is
capable enough to cater to certain
strata of radio audience who are
interested to be updated on human
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rights issues.

However, the program
needs to be more concentrated on
the intellectual requirements of its
audience. MSK has already identi-
fied its target audience. It needs to
focus on its target audience; i.e.,
enthusiastic adolescents and youth,
especially from rural community,
who wish to be empowered with
the help of human rights aware-
ness efforts supported by INSEC.
By enhancing interactivity with
the target listeners, MSK would
overcome its main weakness, i.e.,
communication gap with the tar-
get listeners.

MSK has an opportunity to
be recognized as the leading pro-
gram on human rights within the
country since it has been regarded
especially by the adolescents and
youth as an effective forum with
focus on defending human rights
and social justice. There is an ample
scope for MSK to make yet higher
contributions to enabling voiceless
people to find adequate medium to
raise their voice. Thus, MSK could
play the role of catalytic agent at
grassroots level in support of IN-
SEC’ relentless efforts at giving
a fresh impetus to human rights
movement in Nepal.

In case of failing to address
its target audience, MSK would
lose its identity and voice in the
flood of varied radio programs.
It has a clear objective to spread
awareness on human rights and
to tell people about the rights and
justice. Thus, MSK needs to pool
its resources for taking a new ap-
proach to the program in terms of
contents and style of presentation.
It has already built a reputation for
the successful program. Its next

task after all these years would be
to go for yet greater depth and de-
tails in accordance with its objec-
tives and rationale. The challenges
and obstacles that could occur in
the days ahead should be antici-
pated for addressing the same on
time.

MSK needs to be taken in
an integrated approach. It needs to
be run with INSEC movement as
an integral part. In line with this,
the program needs to be developed
as communication tool. It can be
used more effectively with wider
range of impact. In this backdrop,
MSK needs to be modified and
enhanced in order to widen human
rights movement that has been
conducted by INSEC. 'The pro-
gram has to be run with a strategy
that retains and expands the pres-
ent sphere of its audience with im-
proved materials.

INSEC itself is playing the
role of surveillance in the field of
human rights and social justice in
the country. MSK contributes to a
large measure to INSEC’s role as
a watchdog in the field of human
rights. It is a pioneer in radio pro-
gram on human rights issues. Re-
orientation and redirection should
steer the program for continued
success in terms of infusion of new
angling of contents, presentation
and the overall impact.
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I am Malala:

The Girl Who Stood UP for
Education and Was Shot by
Taliban
Author:

Malala Yousafzai and Christina
Lamb
Page: 276
Price: $13.99

Book Review

I am Malala

he book 'T am Malala'

authored by a young

education right activist Malala
Yousafzai and contributed by jour-
nalist Christina Lamb inspires
people to do something for others.
It is a book which encompasses a
true story of a young right activist-
Malala Yousafzai, a Pashtun girl
from Pakistan's Swat Valley who
was born of an illiterate mother
and grew up in her father's school.
This is a book that should

be read not only for its vivid drama
but for its powerful message about
the untapped power of girls. Com-

This is a book that should
be read not only for its vivid
drama but for its powerful
message about the untapped
power of girls. Coming from
a middle class family, Ma-
lala has an illiterate mother
and father was an owner of a
school. Her parents fully sup-
ported her passion for studies.
She was extraordinary and
excelled in everything. She
raised the voices of educa-
tion for women, secularism of
Pakistan and freedom for all.
But her arguments became
unacceptable to the Taliban, a
militant Islamist group.

ing from a middle class family, Ma-
lala has an illiterate mother and fa-
ther was an owner of a school. Her
parents fully supported her passion
for studies. She was extraordinary
and excelled in everything. She
raised the voices of education for
women, secularism of Pakistan and
freedom for all. But her arguments
became unacceptable to the Tali-
ban, a militant Islamist group. The
Taliban issued a threat against her
saying that she was on their target
and anything could happen to her
anytime. Malala remained unfazed
of their threats and stood by her
conviction. The extremist group
shot at her while she was return-
ing home from school after sitting
in exam. The following days were
her and relatives and well-wishers
ones’ tolerance and hope. Before

shooting her, one of the Taliban

Education for Justice:

cadres who had come with gun to
fire her asked, "Who is Malala?"
and Malala answered him. Her an-
swer also became the title of this
book- I am Malala.

Divided into five chapters
this book begins with prologue
which presents the general sum-
mary of the whole book. The first
part of the book titled Before the
Taliban begins with recalling of
the earlier life of Malala and her
struggle for education. Presenting
the general background of her fam-
ily, Malala has tried to convey that
the home environment is the most
important and primary instrument
to achieve the goal. There are eight
sections of the book under this part
which include Malala's home envi-
ronment to her education and role
of school as well as community.

The second part entitled
The Valley of Death deals with the
entrance of the Taliban in Malala's
place i.e. Swat Valley. After their
entry in the town Mingora also
the valley capital, their normal life
came to an end including ban on
watching television. The people
who defied the Taliban diktat were
severely punished and tortured
in public places. Malala and her
brother had a slide of reality when
their father hid their television
inside a cupboard. Movies espe-
cially Bollywood movies, that she
enjoyed, became almost inacces-

sible following the Taliban warn-
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ing. From such instructions, the
Taliban proceeded to another level
of brutality when they ordered the
villagers not send to their daugh-
ters to school. The Taliban's terror
activities were increasing day by
day. Such cruel activities not only
inspired her to advocate for girl's
education but also motivated her
to love peace, equal rights and dig-
nity. And she stood up for girl's
education and peace.

In the third part i.e. Three
Bullets Three Girls Malala de-
tails the incident of shooting. The
Taliban shot her while she was re-
turning home from Khusal School.
According to Malala, the Taliban
who had come to shoot her had
asked all the girls who Malala was
and the girls remained silent. The
man easily identified her and shot
in her forehead. Two other bullets
whizzed past her and hit two girls
Malala has

given the readers such a vivid de-

sitting near Malala.

scription of the shooting that read-
ers can fill the oozing of the blood
stream from her head.

The fourth part ie. Be-
tween Life and Death has ex-
plained the uncertainty of her life
in the hospital. After the shoot-
ing, she was admitted to different
hospitals in Pakistan and later was
flown out to Britain for further
treatment. Following the shooting,
Malala was introduced to larger
number of people of the world.
The international community was
eager to save her life. The United
Arab Emirates sent an aircraft to
bring her to Birmingham Hospital,
UK.

The last part of the book
entitled A Second Life encom-
passes the life of Malala which she
got after treatment. According to
her, the life which she is spending
now is the second life and magi-

cally acquired.

Though Malala was shot
and life attempt was made on her
by the Taliban, she has not har-
bored any feeling of revenge. In-
stead, she continues to advocate
for the girls' education across the
world. According to her, even the
daughters of Taliban should be
treated equally for education.

The glossary presented at
the last part of the book is helpful
to get a grip of the Pustu and Urdu
words used. Though it's the story
of Malala, the readers feel as if a
girl in remote part of Nepal facing

the armed conflict and sharing her
story, though some differences in
the context. The book has created
an inspiration for readers to stand
by their mission even in the dif-
ficult situation. After completion
of the book, the readers will real-
ize that empowering girls through
education is her mission. Malala
will only get justice when the mis-
sion will be completed. For Malala
who was nearly killed by the fanat-
ics, justice would be education for

girls of the world.
Reviewed By Binod Gautam

Listen to the INSEC’s
Human Rights Education

Radio/FM Stations EveryWeek

Saturday 7:30-8.00 am

Saturday 7:30-8.00 am

Saturday 7:30-8.00 am

Saturday 7:30-8.00 am

Saturday 7:30-8.00 am

Saturday 7:30-8.00 am

Saturday 8-8:30 am

Saturday 8-8:30 am

Programmes Aired Via the Following

¢ Ilam FM, Ilam Bazar, 93 MHz, Saturday 7:30-8.00 am
* Saptakoshi FM, Itahari, Sunsari, 90 MHz, Saturday 8-8:30 am
* Radio Namobuddha, Dhulikhel, Kavre, 106.7 MHz,

* Hetauda FM, Hetauda, Makwanpur, 96.6 MHz,

* Nepal FM, Kalanki, Kathmandu, 91.8 MHz, Saturday 7:30-8.00 am
* Narayani FM, Birgunj-14, Parsa, 103.8 MHz, Saturday 7:30-8.00 am
* Radio Dhading, Nilkantha-5, Puchhar Bazar, 106 MHz,

* Radio Shailung, Charikot, Dolakha, 92.7 MHz, Saturday 7:30-8.00 am
* Radio Tanahu, Khairenitar, Tanahu, 97.2 MHz, Saturday 8-8:30 am

* Radio Didi Bahini, Kushma, Parbat, 95.2 MHz, Saturday 7:30-8.00 am
* Radio Taranga, Pokhara, Kaski, 107.6 MHz, Saturday 7:30-8.00 am

* Radio Madan Pokhara, Madanpokhara, Palpa, 106.9 MHz,

* Machhapuchre FM, Gairapatan, Pokhara, Kaski, 91 MHz,

* Krishnasar FM, Nepalgunj, Banke, 94 MHz, Saturday 7:30-8.00 am

¢ Prakriti FM, Tulsipur, Dang, 93.4 MHz, Saturday 7:30-8.00 am

* Radio Bheri, Birendra Nagar, Surkhet, 98.6 MHz and 102.7 MHz,

* Radio Rolpa, Liwang, 93.8 MHz, Saturday 7:30-8.00 am

¢ Dhangadhi FM, Dhangadhi, Kailali, 90.5 MHz, Saturday 7:30-8.00 am
¢ Shuklaphanta FM, Mahendranagar, Kanchanpur, 99.4 MHz,

* Amargadhi FM, Amargadhi, Dadeldhura, 97.4 MHz,

¢ Shaileshwori FM, Silgadhi, Doti, 105.9, Saturday 7:30-8.00 am
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Human Rights Yearbook

Human Rights Yearbook 2014
Year 2013 with its uncertain first half,
bid farewell showing positive rays in its
latter half. Some complicated issues re-
lated to peace process, which were
pending for years, were resolved this

reporting year.
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You Can Flee Justice But You Cannot Escape

Justice
Dinesh Tripathi, LL.M from University
of Baltimore, USA is an Advocate at
Supreme Court, particularly having a
wide range of experiences in
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Muslim Woman Complaint of
Talaq by Husband

Mahottari/

Jannati Khatun, 32, of Bharatpur VDC
has filed a complaint against her
husband Shesh Iliyas, 35, at District
Police Office on July 20 for ...

Remains of Godar Incident
Victims Identified

Kathmandu/July 20

The human remains exhumed in Godar
Area of Dhanusha mid-2010 and early
2011 have been identified at the

ts and national and international labs in the ...
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View Point
"No Amnesty on Enforced Disappearances"

Rameshwar Nepal
Director, Amnesty International Nepal

Nepal witnessed a serious trend of disappearances
during a decade long conflict between 1996 and 2006.
The number of disappearances reached at the top and
this country was known as “country with highest
number of disappearance in the world” in 2003 and
2004. The fateand ...
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Ramesh Prasad Timalsina
Pale face. Faint voice. Tearful eyes. It has been long
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Increasing Incidents of Rape Draws

For:

immediate reports on human rights violation

information collected from all 75 districts

updated information on various issues of human rights
(in English & Nepali)
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For Human Rights & Social Justice

Informal Sector Service Centre (INSEC)
POBox: 2726, Kathmandu, Nepal, Tel: +977-1-4278770

Fax: +977-1-4270551 email: insec@insec.org.np
Website: www.insec.org.np, www.inseconline.org






