


.. 

• 

• 

• 

Cover Photo 
Burnt houses and 
casualties of the arson and 
killings by the Village 
Defense Groups and 
Maoists in Kapilbastu and 
Nawalparasi clistricts. 

Advisor 
Subodh Raj Pyakurel 

Editor in Chief 
Kundan Aryal 

Editor 
Vpendra Poudel 

Special Contributors 
Frank J. DeLeon 

Bidhya Chapagain 

Design 
Gita Mali 

Management 
Shailesh Sharma 

Price 
Nepali : NRs 25 

South Asia : US$ 15 (equivalent) 
Rest of the World : US$ 25 

Published By 
informal Sector Service Centre (INDSEC) 

P.O. Box: 2726. Kathmandu. Nepal 
Tel: 977-1-4278770, Fax: 977-1-4270551 

E-mail : insec@ insec.org.np 
Web Site: www.inseconline.org, www.insec.org.np 

Press 

Special ISSUE on ICC 

Put an end to impunity: 

The future Hitlers, Pinochets, Polpots 

and ldi Amins should not have 

an opportunity to escape justice 

Contents 

~ Editorial: Relevance of International Criminal 

Comt in Nepali Context I 2 

~ Human Rights Situation in Nepal: Long Term 

ICC Campaign I 3 

~ Nepal: Widespread Impunity of Crime Against 

Humanity I 11 

~ Mechanics of the International Criminal Court 

and Its Jurisdiction I 17 

~ International Criminal Court and Internal 

Armed Conflict I 23 

~ International Court of Justice and 

International Criminal Court: Similarities and 

Differences I 32 

~ International Humanitarian Law and the 

International Criminal Court I 39 

~ Book-Review: Anthropological Insights on the 

lndreni Offset Press 'People's War' I 43 
Anamnagar. Kathmandu 

Tel. 4771448 



Informal Special ISSUE on ICC, Vol. 18, No.1, June 2005 Q 

Human Rights Situation in Nepal: 
Long Term ICC Campaign 

(National Coalition of international Criminal Court ( NCICC), Coordinator INSEC) 

Background 
Seventeenth July is a historic event for advocates of peace, 

humanity and justice. On this day, the Rome Statute of 

International Criminal Court (ICC) was enacted in 1998. It 

took four years for the Rome · Statute of the International 

Criminal Court to be enforced into practice. The hi storic 

significance of the Rome Statute lies in the fact that for the 

• first time in history, $1 truly international court representing 
the major legal systems and all geographic regions of the 

world was established to hold individuals accountable for 

crimes against humanity, war crimes, genocide and cfimes 

of aggression. 

The Rome Statute entered into force on 1 July 2002 after 

the continuous effort of United Nations, non-overnmental 

organisations, women groups, students, parliamentarians, 

lawyers and other active members of the society. As of 15 

June 2005,- 99 states have ratified the Statute and 139 

States have signed it. 

The establishment of the ICC is a step towards victory 

against the state of impunity and grave violations of 

human rights in the world. The. Court is the best and prob

ably the only alternative means to address the inherent cul

ture of impunity plaguing the world. 

• The ICC is considered as the most advanced international 

legal mechanism. It could render effective redress for vic

tims of grave human atrocities . 

The international community is actively involved in efforts 

to establish a permanent international crimi nal court. 

Nepal also was at the Rome Conference of 17 July 1998 

for the establishment of the ICC. The Conference 
approved the Rome Statute of ICC with 120 votes. 

However, 21 countries, including Nepal, abstained and 

seven delegations opposed the statute, including USA. 

The Need for an International Criminal Court 
Through the Treaty of Rome, the international community 

tried to put an end to impunity of perpetrators of the most 

serious crimes of international concern. The crimes 

brought under the jurisdiction of the Court are not new 

crimes. From the day of Nuremberg, crimes such as geno

cide, war crimes, crimes against humanity and aggressive 

war (crimes against peace) were brought under the man

date of international tribunals. By being party to the 

Geneva Conventions, Nepal has recognized war crimes as 

crimes of international concern. The core crimes covered 

by the ICC are crimes of universal jurisdiction. 

Considering the continuous widespread violations of. 

human rights and humanitarian law as well as the growing 

internal conflict and prevailing impunity, Nepal should 

join the ICC for the protection and promotion of human 

rights. 

In 1990 democracy was restored in Nepal. Six years later 

on 13 Feb. 1996, the CPN (Maoists) declared the 'Peoples 

War.' Since then, nearly 13,000 people have been killed. 

The frequency of the extra judicial killings , mass killings, 

murders, forced disappearances, torture, arbitrary arrests 

and rape have been on the rise s ince. 

The situation seems to have taken a turn for the worse. 

The Royal Palace Massacre on 1 June 2001 was on top of 

simmering political unrest emanating the ongoing Maoist 

insurgency and trenchant anti-monarchist sentiment. 

Innocent civi li ans are being killed by the State and the 

insu rgents as victims caught between attacks and counter 

attacks. Innocent people disappear and are abducted by 

both sides indiscriminately. Since the commencement of 

.the Maoist's insurgency in 1996, approximately 8,112 peo

ple have been killed by the State and 4,444 by Maoists; 

around 26,144 were tortured by the State and as of June 

2005, I ,232 peoples have been disappeared due to acts of 

the State. In April 2004, Maoists forced 300 captives to 

join the military. In that same period, Dalit youth were 

abducted and forced to partake in military training by the 

Maoists. 
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A Brief Review of Activities 

Invitation of Lobby Team to Nepal 

As Coordinator of the National Coalition for the ICC 

(NCICC), JNSEC has taken part in the movement to ratify 

the ICC from the very beginning. It has raised the voice of 

Nepal as well as of South Asia in the preparatory commis

sion held by UN on different dates. On May 12-15 , 2002, 

it also invited other CICC members to Nepal to create a 

medium for support of the ICC. 

On this event, the lobby team visited the Prime Minister's 

Office, main political parties, NHRC, lawyers, HR 

Representatives as well as multiple media outlets. In each 

meeting, the team di scussed the importance of the ICC in 

the Nepali context. Delegates of the lobby team included 

Niza Concepcion, Joanee Lee, Ahmad Ziuaddean and 

• 
David Mattas. The CICC delegates met government offi

cials and received positive response for the ratification. 

The team answered crucial queries regarding the ratifica-

• 

tion of the ICC from the Nepali perspective. 

Interaction Programme 
As Coord inator of the NCICC, IN SEC organized an inter

active programme on the fifth anniversary of the Rome 

Statute of the ICC on 1 July 2003. The interactive pro

gramme was organized on the theme of the International 

Criminal Court and Human Rights a Nepali Perspective. 

The objectives of the programme were to: 

~ Analyze the im portance of the ICC from a human 

rights perspective. 

~ Discuss the possibility and potentiality of the Nepali 

Legal System being in compliance with the ICC. 

~ Discuss the activities and development of the ICC. 

~ Relevance of the accession of ICC by Nepal. 

~ Sensitise the lawyers, media, and NGO workers on 

necessity for the ICC in the current context of Nepal. 

~ Programme has been able to gather people from civil 

soc iety organisations to have discussion on the 

importance of ICC in Nepal. This programme has 

also cleared up the confusions on why Nepal needs to 

ratify the Rome Statute in the present context. 

~ The programme has sensiti sed lawyers, media per

sons and civil society organisations on the need of 

ICC for small countries like Nepal. 

~ A strong voice has been rai sed to pressurize the gov

ernment for ratification of the ICC. 

~ Activities performed by INSEC and the Coalition of 

International Criminal Court were highlighted during 

the programme. 

On 6 June 2002, in its role as NCICC Coordinator, lNSEC 

formally asked, the National Human Rights Commission 

(NHRC) to recommend to the government for ratification 

of the ICC. 

On 2 July 2002, the NHRC released a press statement wel

coming the establishment of the ICC and urged the gov

ernment to accede the Rome Statute of the ICC. 

Subsequently, a press statement was released on 1 January 

2003 condemning the "Article 98 agreement" struck 

between the governments of Nepal and the USA in the 

name of counter.ing terrorism. In the statement, INSEC 

condemned both governments, saying that the agreement 

violated Article 98(2) of the Rome Statute and breached 

Article 18 of the Vienna Convention. 

On 7 Jan. 03, INSEC sponsored a study session to discuss 

the importance and development of the ICC. During the 

session, separate meeting was held for discussion on the 

Rome Statute of the ICC and its importance in the Nepali 

context. 

A workshop was conducted to initiate the campaign in the 

support of ICC on 17 July 2003, anniversary of the estab

lishment of the ICC. 

Rome Statute of the ICC was translated into Nepali , to 

make locals in Nepal aware of the ICC and the need for its 

ratification by Nepal. INSEC has also incorporated the 

provisions of ICC in its training manual. 

On 1 July 2004, an interactive programme among different 

groups of society was organised . In the programme, legal 

experts, intellectuals, human rights activists and law stu

dents expressed their views on the importance of ratifica

tion of the Rome Statute. Legal luminaries and human 

rights activists strongly condemned the Royal Nepalese 

Army's (RNA) refusal to furnish the details required by the 

Supreme Court, despite the orders, to ratify/cons ider the 

ICC. 

Anti-ICC Campaign: Nepal's Agreement with the USA 
By being party to the Geneva Convention, Nepal has 

already recognized war crimes as a crime of international 

concern . The core crimes under the ICC are crimes of uni 

versal juri sdiction. These crimes are so universally con

demned that those who commit them are considered hostis 

lrumani generis. and any nation in the world has the 

authority to exercise jurisdiction over such persons with

out the consent of the indi vidual's state of national ity. With 
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a great advance in the rule of law, ending impunity and preventing and reducing the commission ofthese crimes in the 

21st century. 

HOW TO GET INVOLVED 

Much of the pressing work for governments, international organizations and civil society must be undertaken at the 

national and regional levels. There are many opportunities for involvement, regardless of how much time you have 

available. 

If you are ... 
anNGO an individual 

you can ... 

• *join the Coalition and contact other NGOs and ICC 
networks in your region (visit the Coalition's website or 
ask us for more information) 

* visit the websites of the Coalition and its members to !cam 
more about the ICC 

• 

* encourage other civil society organizations in your area to 
join the local network 

*_request infom1ation from your political representative 
about your country's ratification plans and share it with 
the Coalition 

* urge your national and regional governments to sign and 
ratify the ICC Statute 

* hold briefings for other civil society organizations and for 
the press to in fom1 them about the ICC 

* inform your membership about the ICC and encourage 
them to take action 

*link your website to the Coalition's website 

* follow developments at the meetings of 
the UN Preparatory Commission 

How do 1 contact the Coalition? 

* write a letter to the editor of your local newspaper in 
support of the ICC 

* write a letter to your political representative, calling for 
his or her active and public support of the ICC 

* conduct a petition drive to gather signatures in support of 
the establishment of the ICC and send the petition to 
your political representative 

* encourage local groups with which you are involved 
(faith-based, community action, peace and other groups) 
to JOin the Coalition and become active on the ICC 

* contact the Coalition to do translations of key 
information materials to the languages in your region 

* monitor ICC coverage in your region and send copies to 
the Coalition for distribution 

Headquarters: William R. Pace, Convenor, c/o WFM, 777 'UN Plaza, 12th floor, New York, NY 0017, 
USA 

Asia Office: Fayazuddin Ahmad, Program Coordinator, Asian Network for the ICC (ANICC) 
+88-02-831-5851 (Tel.) * +88-02-831-8561 (Fax) * anicc@iccnow.org, 
fayaz _anicc@yahoo. ie 



Nepal: Widespread Impunity of Crime 
Against Humanity 

Under the technical cooperation and adviso1y services in The crux of the problem is the environment of impunity 

Nepal - Agenda Item 19 - the Commission on Human that security forces and the CPN (Maoist) are enjoying. 

Rights calls upon all parties ro rhe conflict to respect Despite high profile pledges of commitment to human 

human rights and internarional "twmanilarian law, in par- rights, both the Nepali government, military and the CPN 

ticular Common Arricle 3 of the 1949 Geneva Conventions, (Maoist) leadersh ip have failed to investigate human rights 

as well as ro act in COI({ormity with all other relevant stan
dards relating ro the protecrion of civilians, particularly of 

• women and children and to allow the safe and unhindered 
access of humanitarian organizarions to those in need of 
assisrance ... 

abuses or punish those responsible. 

Each warring side operates under an environment of 

impunity. And now the establish~ent and involvement of 

other small groups in this conflict has further complicated 

-Agenda 19, Passed on Nepal on 20 April 2005 the state of impunity. Whatever the reasons such groups 
may be fighting for, the ultimate sufferers are civilians. 

Civilian Militia Backed by the Government 
Kapilbastu, Nawalparaslzi and Rupandehi districts have 
been facing incidences of violenr co;_iflict since last ye{ll: 
The trend intensified since the Royal takeover on 1 

February 2005. Peoples of these districrs feel threatened 
and terrified by the consranr violation of human rights and 

' lwnwnitarian law by the State and the rebels. 

• 

With the ten-year-old armed conflict between the govern

ment forces and the insurgent Communist Party of Nepal 

CPN (Maoist) intensifying, Nepal in recent days has been 

witnessing massive extra-jud icial killings by both sides of 

the conflict. The prolonged conflict has already claimed 

the lives of more than 12,000 citizens with about the same 

number injured. Thousands of citizens might have been 

illegally executed by both sides since the beginning of the 

conflict and consistently go ne unpunished. However, 

recent reports suggest that the sca le of killings is increas

ing. 

These killings are going on in the context of a severe 

human rights crisis and a failure of the rule of law. In addi

tion to the killings. there are reports of hundreds of "disap

pearances," thousands of arbitrary arrests, rape and wide

spread torture by Nepali secu rity forces, and torture, 

abd uctions. attacks on civilian infrastructure, and the use of 

children in military activities by the CPN (Maoist). 

The recent example of such group is the Maoist Defense 

Committees, formed after the continuous atrocities by 

Maoists reached extreme proportions. To further worsen 

the situation; without weighing its impact on society, the 

state machinery is very active and publicly encouraging 

and establishing civil militia to counter any sort of opposi

tion. The direct targets of such groups are those perceived 

as Maoists , alle.ged Maoist sympathizers, victims and wit

nesses of gross human rights violations by the state securi

ty forces. as well as human rights defenders, journalists 

and lawyers. 

In this context, the Maoists may find a way to c lear them

selves of culpability by blaming their offenses upon the 

village defense committees. Recent events have further 

exacerbated this problem . 

It was only after the royal takeover on 1 February 2005 
that such groups were formed and were backed by the gov

ernment and security institutions. Since then, the militia 

groups and the Maoists have been playing a cat and mouse 

game. But the ultimate sufferers ha ve been the innocent 

people who are forced to bear the wrath of both sides. The 

notab le point here is that although the government and the 

·Maoists have been repeatedly making their commitments 

to Common Article 3 of the Geneva Convention under 

which attacking non-combatant is prohibited, both sides 

have failed to stand by their commitments. 
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Education Minister Radha Krishna Mainali to a mass gath
ering at Ganeshpur on 12 February motivated the mass to 

carry out such criminal activities. The address of Ministers 
added fuel to the flame. As a result the aggressive mass 
even ki lied people, alleged to be Maoists, in the presence 
of security persons. And the perpetrators remained unpun
ished. This also can be cited as an example raising the cul
ture of impunity in the country. According to the report of 
the commission, the aggressive mass torched and looted 
318 houses at Halla nagar, 118 houses at B ishanpur, 18 
houses at Jalim Baghin and more than 20 houses at 
Khurhuriya. 

The Human Rights Treaty Monitoring Coordination 
Committee (HRTMCC) went on a fact-finding mission to 
confirm the facts of the incident. The facts revealed after 
the inspections prove that varLous cases of gross human 
rights violations such as arson, murder and rape were con
ducted. 

On 20 February 2005 Counter ·action Committee burnt 306 
houses in Hallanagar of Shivapur VDC accusing the resi-

dents of providing shelter to the Maoists. 

About 40 VDCs 6ut of 77 VDCs of Kapilbastu district 
were affected. Village Defense Committee Members killed 
31 persons in the name of counteraction against Maoists, 
whilt:; Maoists killed 11 persons from 17 February to 5 
March 2005. The Village Defense Committee also burnt 3 
other persons to death on 20 February 2005 at Baraipur 
VDC. 

According to the above facts, the state machinery seems to 
be fully behind the incidents. The political elite publicly 
instigated the actions of the Village Defense Committee. 

After the incident, three ministers of the current cabinet 
visited the affected areas and congratulated the Village 
Defense Committee for their brave acts and encouraged 
other civilians to join such " noble cause" . 

No action was taken by the civil administration nor have 
the police conducted a thorough investigation. Instead ,'Jf 

controlling human casualties and destructions, Chief 

Son's Funeral 

It was a fateful night on 13 May 2005.At PM, 
Kiran Poudel was listening to the BBC N"epaliservice. 
A short distance away, three children were lyingdn the 
floor watching television. In a corner of the kitchen, 
Deepa, his sister-in-law was serving meal to moth
er-in-law. 

Suddenly, there came <J loud explosion. Deepa ciropped 
to the floor. She had no· idea how many explosions to 
expect. When she. recovered, Kiran was lying ina po()l 
of blood. Deepa began her frantic cries for help. 

Kiran, 28, of Chandrauta in Birpur VDC-7, Kapilbastu 
is yet another victim in the five-month long violence. 
According to lNSEC statistics, the violence has claimed 
56 lives in Kapilbastu after 1 February 2005. Of those, 
32 were killed by the members of the defense commit
tee. 

Kiran was fatally wounded by the bullets shot from his 
window. He succumbed to the 
injuries at 1 am the next· morning before he could be 
taken to the hospital. 

Deepa was a health worker but to act as one for the 
injured brother-in-law was beyond her capacity. She, 
instead, started looking for vehic.le to transport him to 

the hospital. She cried for help. But, the vehicle 
available nowhere. The Lights in neighborhood beganJo 
be S\Vitched off after the Poudel family's cried for help. 
The doors .bega.n to be closed. At last, the army stopped 
a truck- a Huck carrying a load of boulders. Deepa head
ed for But\Val with injured Kiran and a baby on l)er lap. 
But, luck ran out. The truck went out of order at some 
distance. 

She wand~red in the darkness seeking help. She.reached 
a hQuse where she saw a man carrying a torchlight, 
which she .. asked to borrow .. But the man refused. She 
nearly snatched it from his hands , giving him in return a 
1000-rupee. note . It ~took two and half-hours to find 
another vehicle. But, by then, Kiran was already dead. 

Deepa and her husband Prakash are recognized in 
\ 

Chandrauta as a doctor couple. They have saved a !}Um-

ber of lives, responding to the calls during days and 
nights. But, for the past few months, their lives have 
been· under constant threat. 

Prakash Poudel ,\las arrested on 22 April 2005 last year 
allegedly for helping the Maoists. The security forces 
themselves said Prakash was arrested under the pressure 
of the defense committee. He was released on 2 
February 2005 after a long investigation. At the time of 

-~~~ ·--·--·-·-------····-·--- ····· ·--··-------···-----~--- ·--------------' 



located at Gorusinghe, on condition 

of anonymity. 

The team has also noticed increas

ing communal clash between 

Hindu and Muslim and Hill and 

Terai people. 

The team documented burning of 

600 houses by the date this report 

was prepared. 

Nawalparasi Incidents 
Ramkishore Chamar, 40, of Somani 
VDC-7, was made to eat his own 

hand- cut by the members of the 

Village Defense Committee- and 
was later shot dead on March 26 . • Arson by village defense group in Kapilbastu 
The group took Chamar in control -------~:.:..=..::.:.:..::..!......:.:.:~~==::::.:::..J:?.:...~~~~~~~------__: 
alleging him of protesting and not supporting the 
Committee. Behaving in the worst form of inhumanity, the 

group mutilated his right hand, forcefully made him eat his 

own chopped hand after burning and shot him dead at 

some di stance from his house. Villagers said that the group 

had been overtly patrolling the village with weapons. The 
Village,Defense Committee, to denote it as a specialized 

combat group, has named it the National Security 

Battalion Committee, says Murahari Kushwaha, Chairman 

of the Committee, which has been patrolling the border 

area with weapons. They have been checking ~veryone 
entering the area. Also, they have been beating people of 

the hilly region alleging to be Maoist and people of the 
Terai in case of n9t supporting them. 

. These groups, formed to retaliate against the Maoists and 

• backed by security personnel have been creating problems 

for civi li ans over the past few months. On 25 December 
2004, one such committee assaulted five human riahts 0 

activists including Kai lash Thakur of Nepal Human Rights 
Organization, who had been monitoring the s ituation in 

town after the Paklihawa incident. All five human rights 

activists were then handed over to the security persons and 

were released by the e~ening on the initiation of local jour
nali sts. 

In a joint statement issued on 29 January 2005, by Kailash 

Thakur, Chairman of Nepal Human Rights Organization, 
Nawalparasi; Nasrullaha Ansari, General Secretary of 
Nepal Human Rights Organization and member of the 

Nepal Bar Association: and Dhana Sharma, Member of 

Nepal Human Rights Organization and member of the 

Nepal Bar Association, stated that they were beaten, 
threatened and mentally tortured by security persons. The 

statement read that they feared the leaders and members of 
the defense committee protected by the security institu

tions and appealed to the INSEC Chairperson to take initi

ation for the safety of their life and punishment of the per

petrators after investigation. 

On the night of 16 April, the Maoists 111 their so-called 

counter attack against the defense committee members 
killed 10 innocent civ ili ans jncluding a child of Somani 

VDC, Nawalparasi . The Maoists encircled the Bargadawa 

Sixty-year-old Man Killed by the Maoists, 
Kapilbastu 
Five Maoists shot dead Laddan Musalman, 60 of 

Baskhor VDC-2 at 4PM on 22 May 2005 after taking 

him SOOm away from his house. The Maoists had 
arrived there in two motorcycles. The post mortem of 

the body was conducted on 23 May 2005 in the district 

hospital in Taulihawa. 

Teacher Killed by Defense Group, Kapilbastu 
Members of the defense committee beat to death Jayas 

Mohammad , 38, of Jeetpur in Sisawa VDC, who was 

working as a teacher at Manpur Primary School on the 

afternoon of 14 May 2005. He was on his way to 

Bhalwadi VDC to attend a marriage ceremony. After 
the murder, the accused set the body on fire and left the 

charred remains behind. Security forces reached the site 
soon after the incident but no action was taken. 



• 

• 

Mechanics of the International Criminal · 
Court and Its· Jurisdiction 

1. Court Structure: The eighteen judges are selected by a vote of the Assembly 

The mechanics of the International Criminal Court envi- of States Parties from two lists of nominees, one contain-

sioned by the Rome Statute are rema;·kably simple and 

apparently efficient in theory, at least on the macro level. 

The Court is made up of two independent components. 

The judiciary, consisting of 18 judges and their adminis

trative support personnel, falls under the Presidency, whi le 

the prosecutorial arm of the Court, which includes the 

in vestigators, falls under an independent Prosecutor. These 

components, in turn, fal l under the superv ision of the 

Assembly of State Parties. 

2. The Assembly of State Parties: 
Each State Party to the Treaty provides one representat ive 

to the Assembl y, which serves as the overa ll controlling 

body for the Court. This contro l is exercised to "prov ide 

management oversight to the Presidency, the Prosecutor 

and the Registrar regarding the adm inistration of the 

Court." The Assembly also maintains the power of the 

purse, as it decides the budget for the Court. As with many 

international organizations, the Assembly has an executive 

agency, in thi s case ca ll ed the Bureau. The Bureau has a 

President, two Vice-Presidents, and eighteen members, 

who are elected by the Assembly for three-year terms. 

i]]g candidates with a criminal law background and the 

other conta ining candidates with an international law 

background. Each State Pa-rty may nominate one candidate 

forth~ election, who may appear on ei'ther list if qualified 

for both. The Statute also requires that the initial election 

select at least nine judges from the criminal law list and at 

least five from the international law list, and that future 

elections be organ ized to maintain the "equivalent propor

tion" of judges from the two li sts. Only one serving judge 

is allowed fro m each State, and the term of office is gen

era ll y nine years, subject to a phase-in period in which 

one-third of the judges will have terms expiring every 

three years . Judges may not be re-elected, except for those 

serving initi al three-year phase-in period terms or those 

e lected to fi ll a vacancy for a period of three years or less. 

4. The Chambers: 
Once judges are elected, they are to be assigned to one of 

the three Divisions. The Appea ls Division will be made up 

of the President and four other judges, while the Pre-Trial 

and Trial Divisions wi ll be made up of at least six judges 

each. The qualifications of the judges will factor in the 

Who will meet at least once a year? Additional ly the assignment, with the requirement that the Pre-Trial and 

Assembly may establi sh other "subsid iary bodies'~ such as · Trial Divisions be heavy in judges with criminal law expe

an independent oversight agency for the Court. rience. The functions of the Divisions will be executed by 

3. The Presidency : 
The Court has a total ·of eighteen judges, subject to a 

potentia l increase by a vote of two-thirds of the Assembly 

of State Parties if necessary: These judges vote among 

them selves to select the Pres ident and the F irst and Second 

Vice-Presidents, who, t<;>gether, make up the Presidency. 

The Presidency is respons ible for the ad ministration of the 

entire Court, except for the prosecutori a l arm. T hi s 

includes the Registry and -the three Divisions of judges: 

Pre-Trial , Trial, and Appeals . 

the Chambers, which are the working bodies of the Court. 

The Appeals Division will have one Chamber, made up of 

all of the judges in the Division. The Pre-Trial and Trial 

Divisions may subdivide and operate in three-judge 

Chambers, and occasionally in the Pre-Trial Division, in 

s ingle-judge Chambers. Based on the numbers of judges in 

each Division, both the Pre-Trial and Trial Divisions cou ld 

have at least two Chambers each, operating s imultaneous

ly and independently on different cases. 
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to be informed, before questioning, that he is suspected of 

a crime within the jurisdiction of the Court, and to be 

informed of his rights, including the right to counsel. 

At some point in the investigation pn)Cess, the Prosecutor 

must examine what facts have been discovered and deter

mine whether there is sufficient basis for a prosecution. If 
the determination is negative, then the Prosecutor must 

inform the Pre-Trial Chamber. If the case was referred by 

a State Party or by the Security Council, he must also 

inform the referring party. At the request of one of these 

referring parties, the Pre-Trial Chamber may review this 

decision not to proceed and may request the Prosecutor to 

reconsider. As with the decision not to pursue an investi

gation, if the Prosecutor's decision not to prosecute is 

based on a subjective determination that the interests of 

• 
justice would not be served by pursuing the matter, then 

the Pre-Trial Chamber again has the power to reverse the 

Prosecutor's decision. 

If, on the other hand, the Prosecutor determines that there 

is sufficient basis to prosecute the subject of the investiga

tion , he must then determine whether or not arrest is nec

essary. If arrest appears to be necessary to ensure the 

accused person's presence at trial , or to prevent the accused 

from obstructing the investigation or continuing the crimi

nal course of conduct of which he or she is accused, then 

the Prosecutor may request the Pre-Trial Chamber to issue 

an arrest warrant. If arrest does not appear necessary, the 

Prosecutor may request the Pre-Trial Chamber to issue a 

summons. In either case, the Pre-Trial Chamber will exam

ine the request to decide its propriety. Such analysis will 

include a deteJ;mination as to whether there are reasonable 

grounds to believe the accused person committed a crime 

• within the jurisdiction of the Court. 

If the Pre-Trial Chamber issues an arrest warrant, the Court 

may then request the State Party in whose territory the 

accused is located to arrest the person. The Court may 

request either a provisional arrest in urgent cases, with a 

promi se that the proper request will follow, or an arrest and 

surrender with all the proper documentation provided at 

the outset. Once arrested by the custodial State, the 

accused will be brought before the judicial authorities of 

that State to determine that the warrant does, in fact, apply 

to that person and that the arrest was properly conducted 

with respect for the rights of the accused. The custodial 

State authorities may grant interim release pending sun·en

der to the Court , but may not contest the validity of the 

warrant itself. In any case, the custodial State must sur

render the accused to the Court when ordered to do so. 

If the Pre-Trial Chamber issues a summons, this document 

will specify the date the accused is to appear before the 

Court. The summons will be served on the accused, pre

sumably using the procedures acceptable in the territory of 

the State Party where the accused is located . In this case, 

the accused person will be expected to present himself vol

untarily on the date specified. Accordingly, this type of 

process should be reserved for suspects not considered to 

pose flight risks . 

If the Pre-Trial Chamber refuses to issue the process 

requested (whether warrant or summons), then the 

Prosecutor must determine what course JO take next. If at 

thi s point the Prosecutor decides not to proceed further, he 

can close the case, but must sti II inform the Pre-Trial 

Chamber and the referring party as indicated above. If, on 

the other hand , the Prosecutor decides to continue pursu

ing the case, he may either reopen the investigation to 

attempt to garner more facts to support the allegations, or, 

if the refusal to issue the process appears to have been 

based primarily on the Pre-Trial Chamber's belief that the 

Prosecutor requested the wrong process for the particular 

case, the Prosecutor may simply submit a new request for 

the alternate process. 

7.3 Initial Proceedings, Trial, and Appeal Procedures 
Whether brought before the Court by the process of war

rant, an·est and SUJTender, or by summons and voluntary 

appearance, the accused will receive one more level of 

procedural protection before being tried on the charges 

alleged. At an initial appearance, the Pre-Trial Chamber 

will ensure that the accused has been informed of the 

charges and of his rights under the Statute, including the 

right to apply for interim release pending trial. Then, with

in a reasonable time after this initial appearance, the Pre

Trial Chamber will ho ld a hearing to "confirm" the 

charges. 

If the Pre-Trial Chamber finds that the Prosecutor has met 

this burden, it will confirm the supported charges and com

mit the accused to a Trial Chamber for trial . If the Pre-Trial 

Chamber is not convinced the Prosecutor has met the bur

den , it has two choices. First, it may adjourn the hearing to 

allow the Prosecutor to consider providing additional evi- · 

dence or amending charges to better fit the evidence. 

Alternatively, it may simply decline to confirm the 
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may in vit e the appropriate party to submit the additional 

appeal. 

After considering the matters submitted, the Appeals 

Chamber may confirm, reverse, or amend the decision or 

the sentence, or it may modify the sentence if found to be 

disproportio nate to the crime. Alternatively, the Court may 

order a new tri al before a different Trial Chamber, if the 

extent of the error warrants this remedy. In gathering infor

mation to make this decision, the Appeals Chamber may 

call for evidence to answer particular factual questions, or 

may refer the case back to the original Trial Chamber to 

answer the questi o ns. The Appeals Chamber decides the 

appeal by a majori ty vote and, in a similar fa shion to the 

results of trial, the deci sion is announced in open court 

with its supporting rationale, including the majority and 

minority views, if any. In this case, however, a judge may, 

if he wishes, al so deliver a separate opinion on a particular 

legal question. 

Even after the final dec ision on the appeal, the Appeals 

Chamber may aga in be ca lled upon to review the convic

tion or the sentence at some future time, if important new 

ev idence is di scovered , if it is later discovered that a fraud 

was committed upon th e Court , or if one of the participat~ 
ing judges committed a serious breach of duty in the case. 

The Appeals Chamber has substantial leeway to take reme

dial action if it finds the claim to be meritorious. It may 

reconvene the origina l Trial Chamber or constitute a new 

one, or it may retain jurisdiction of the case within the 

Appeals C hamber to hear the evidence submitted and 

decide the matter. In the event that a conviction is later 

reversed on the basis of some miscarriage of justice, the 

Statute even provides an enforceab le right to compensa

tion for the unjustly convicted person. • 

For the purpose of thi s Statute, "genocide" means any of the follow ing act s committed with intent to destroy, in whole or in part, a nation
al , ethnical, racial or religious group, as such: (a) Killing members of the group; (b) Causing serious bodily or mental harm to members 
of the group: (c) Deliberately inflicting on the group condi tions of life calcul ated to bring abou t it s physical destruction in whole or in 
part ; (d) Imposing measures intended to prevent b irths w ithin the group; and (e) Forcibly transferri ng children of the group to another 

group. Art. 6 (of the Statute) 

2 For the purpose of thi s Statute, "crimes against humanity" means any of the following acts when committed as part of a widespread or 
systematic attack directed agai nst any civilian population, with knowledge of the attack: (a) Murder; (b) Extermination; (c) Enslavement: 
(d) Dcportat(on or forcible transfer of population: (e) Imprisonment or other severe deprivation of physical liberty in vio lation of funda
mental rules of internat ional law ; (f) Torture : (g) Rape, sex ual slavery, enforced prostitution , forced pregnancy, enforced steri li zat ion, or 
any other fo rm of sexual violence of co mparable gravity: (h) Persecution against any identi fiab le group or co llectivity on political , racial, 
national , ethnic, cu ltural , re lig ious, gender as defined in paragraph 3, o r o ther grounds that are uni versa ll y recognized as impermi ssible 
under interna tional law, in connect ion with any act referred to in thi s paragraph o r any crime with in the jurisdiction of the Court; (i) 
Enforced di sappearance of persons: (j) The crime of apartheid; and (k) Other inhumane acts of a similar charac ter inteni ionally causing 
great suffering, or se rious injury to body or to mental o r physica l health . (Art. 7 of the statute) . 

• 3 For the purpose of thi s Statute, "war crimes " means: (a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of 
the fo llowing acts aga inst persons or property p;·otected under the provisions o f the relevan t Geneva Convention: (i) Willful killing: 
( ii) Torture or inhuman treatment , including biological exper iments: (iii ) Willfully causing great sufferin g, or serious injury to body or 

heal th : (iv) Extens ive des truction and app ropriatio n of property, not justified by military necess ity and can·ied out unlawfully and wan
tonly: (v) Compelling a pri soner of war or other protec ted person to se rve in the forces of a hostil e Power: (vi) Willfully depriving 
a pri soner of war or o ther protected person of the ri ghts of fair and regular tri al: (v ii ) Unlawfu l deportation or tran sfer or unlawful con
finement: (vi ii ) Taking of hostages. (b) Other se rious violati ons of the laws and customs applicab le in international armed confli ct, wi th 
in the cstabli sh.ed framework of international law, namely, any of the fo llow in g act s: (i) Intentionally directing attacks agai nst the c ivil 
ian population as such or against indi vidual c ivilian s not taking direc t part in hostiliti es : (ii) Intentionally directing attacks aga in st civil
ian objec ts, tha t is, obj ec ts which arc not military objectives ; ( iii) Inten tionally directing attacks against personnel, installations, materi
a l, unit s or vehic les in vo lved in a humanitarian ass istance or peacekeeping miss ion in accordance with the Charter of the Uni ted Nations, 
as long as they are entitl ed to the protec tion given to c ivilians or c ivilian objects under the internat ional law of armed conflict: (iv) 
Inten tionall y launching an attack in the knowledge that such attack will cause incide ntal loss of life o r injury to c ivilian s o r damage to 
c ivi li an objec ts or widespread, long- term and severe damage to the natural environment which would be c learl y excess ive in re lation to 
the concre te and direct overall military advantage anti c ipated; (v) Attacking o r bombard ing, by whatever means, towns, villages, 
dwellings or buildings whi ch are unde fended and whi ch are no t military objec ti ves; (vi) K.illing or wounding a combatant who, hav
ing laid do wn hi s arms o r having no longe1· means of de fense , has surrendered at di sc re ti on: (v ii ) Mak ing improper usc of a flag of 
truce, o f the llag o r of the military ins igni a and uniform of the enemy or of the United Nations, as we ll as o f the distinctive emblems of 
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1. Background 

The impunity of violations of essential humanitarian 

norms was the subject of grave concern of the world pop

ulation s ince the very beginning of the modern era. The 

international community instituted the Tokyo and 

r Nuremberg Tribunals to try the war criminal of the Second 

e World War. This exercise in solidarity was repeated with 

the International Criminal Tribunal for the Former 

Yugoslavia and the International Criminal Tribunal for 

Rwanda in 1993 and 1994 respectively. 

The International Criminal Court (ICC) is the permanent 

institution established under the Rome Statute of the 

International Criminal Court in 1998. It entered into force 

in 2002. The principal motive for estab li shing the ICC is to 

abolish the state of impunity that is created by traditional 

criminal law in the name of immunity of state officials. 

The ICC holds jurisdiction over crimes against humanity, 

crimes of genocide, war crimes and crimes of aggression. 

But to exercise jurisdiction over crimes of aggress ion , the 

Statute must have defined the term aggression by amend

ing the statute. 

• The International Criminal Court Statute is act ivated in 

conditions of armed contlict on ly. In the past, there was a 

concept ion that armed conflict only occurred between 

States. However, following the Second World War, inte r

nal armed conflict was recogni zed. The ICC can exercise 

it s jurisdiction in either international or internal armed 

conflicts, under the rubric of international humanitarian 

law. 

2. Internal Armed Conflict and International 

Humanitarian Law 
Internal armed conflict is the conflict between a State and 

a ri va l group executed within the nat iona l territory of that 

State. Protocol additiona l to the 1949 Geneva Conventions 

regards internal armed conflicts as " ... armed conflicts 

which take place in the territory of a High Contracting 

Party between its armed forces an9 dissident armed forces 

or other organized armed groups which, under responsible 

command, exercise such control over a part of its territory 

as to enable them to carry out sustained and concerted mil

itary operations and to implement this Protocol." 1 In other 

words, internal armed conflicts can get international sta

tus. 

Before the 1948 Genocide Convention and the four 

Geneva Conventions of 1949, international laws of war 

app li ed (according to th eir specific terms) to wars between 

States and had no formal bearing on non-international 

armed conflicts. The laws of war, as embodied in custom

ary international law, were regarded as applicable in civil 

wars if the government of the State in which an insurrec

tion existed or a third State, chose to recognize the bel

ligerent status of the insurgent gro up, thereby acknowl

edging the law's applicability. 

At the Ninth International Conference of the Red Cross 

(RC) held in Washington in 1912, the American Red Cross 

Soc iety proposed that an international agreement be adopt

ed to permit a id to victims of internal armed conflicts. That 

proposa l was opposed by the Russian representative of the 

RC However, at the time of the Russian Revolution, the 

RC provided assistance to the victims of that internal 

armed conflict.2 Such efforts by the RC were only for 

humanitarian assista-nce. 

In 1921 , the Tenth International Conference of the RC, 

he ld in Geneva, adopted the principle that all victims of 

civil wars and soc ia l and revolutionary disturbances are 

entit led to relief. The Conference further appealed for 

in ternational law to be respected even in times of civil war. 

In 1937 a commission of government experts convened by 

the Inte rnational Committee of the Red Cross (ICRC) 
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5. The Current Internal Armed Conflict in Nepal 

and the Applicability of the ICC 

Nepal is suffering from tragic internal warfare between 

the national government and the CPN (Maoist) since 

1996. Since then, and as of 30 May 2005, 12,294 peo

ple have been killed as a result of the warfare.IJ 

Among those, 4,302 were killed by Maoists and 7,992 

were killed by the State. 14 Similarly, there are anum

ber of people that have disappeared at the hands of the 

government and Maoists alike. The National Human 

Rights Commission of Nepal has revealed that 717 

people have disappeared .15 Furthermore, 19,408 peo

ple were tortured from 1996 through the end of 2004.16 

To discuss international crime in Nepal is to discuss 

two kinds of international crimes: war crimes and 

. crimes against humanity. Genocide has not occurred in 

Nepal, as the conflict is not directed against a particu

lar ethnicity, religion , caste, culture, etc. Crin1es of 

aggression are not relevant in internal armed conflict 

and present armed 

Following is a separate discussion of specificinterna

tional crimes. 

5.1. Killings 
As already mentioned, a large number of people have 

been killed in the ongoing armed conflict between the 

Nepali government and the CPN (Maoist). Please see 

table below for specific data. 

The figures below may be many times greater than the 

revealed data because both the Government and the 

Maoists are hesitant to provide detailed information 

• about the incidents. Among those killed, very few are 

security personnel and combatant Maoists carrying 

weapons. Only 541 are army personnel and 1,241 are 

police personnel. A large number of dead Nepali peo

ple are political workers (see table). 

After political workers, the second largest number of 

people killed are agriculture workers. The internal 

armed conflicts also have claimed the life of students, 

civil servants, social worker, journ.alists. law profes

sionals etc. 

The conflicts even have claimed the life of children 

younger than 4 and citizens older than seventy years of 

age. 

Engineers 

Occupation Unkriown 154 

Unidentifiable persons 921 

1241 

128 

527 

7 

102 

73 

4 

541 

3 

4 

2 

3 

4 

185 

248 

~~~~""' 

321 

210 

549 

5 

14 

4 

339 

1169 

*Workers denote wageworkers, industrial workers and 
transportation workers. 

Source: INSEC 

By analyzing the bellow one can see that 705 Nepali less than 

19 years of age lost their life due to Nepal 's internal armed 

conflict. Among them , 185 were less than 14 years and 14 

were less than 4 years of age. Similarly, the armed conflict 

has claimed the life of people more than 75 years old. In this 

period of armed conflicts L8 persons aged between 75-100 

years were killed. 158 persons aged between 60 and 100 were 

killed as a result of the armed conflict. An analysis of these 

figures leads to the conclusion that attacks and counter-attacks 

between the Government and the Maoists are indi scrimin ilte. 
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1999 

2000 

2001 
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house where the other 

nineteen were killed 

after being captured at 

Dhandakatheir of 

not engaged in hostil iti es, as well as c ivilia ns-- a clear vio

lation of humanitarian norms and principles propounded 

by the United Nations.19 The above-mentioned incidents 

illustrate on ly a small fraction of the myriad atrocities 

Daduwa VDC. The resulting from the armed conflict. Of these, only a minori -

victims were taken ty is investigated while a large majority is ignored . 

from the house of Yuv 

Raj Moktan of 5.2. Torture 
Doramba where they Desp ite constitutional prohibition, torture is widely prac-

in a meeting. 

The security forces 

publicized the incident 

·· as a Maoist encounter. 

ticed in Nepal. Civilian people, political act ivis ts and cap

tured members of the conflicting parties are continuously 

tortured in Nepal. 

•• 
However, the National 

Human Rights 

Commission (NHRC) 

formed an investiga

tion team on 26 August 

2003 to conduct an "on 

A national survey was conducted in 2001 by Centre for 

Victims of Torture (CVICT) among 95 percent of prison

ers throughout Nepal. 70 percent of those surveyed report

ed that torture had been practiced and that it occurre9 most 

often in police custody, leading to the conclusion that of all 

Soww: INSEC. DDC 

the spot" investigation 

of the facts surround ing the incident. The team was head

ed by the former justice of the Supreme Court Krishna 

Jung Rayamajhi. 

The investigation team concluded that the Doramba inci

dent was not an encounter with the Maoist forces and that 

the people were killed after capture. The Maoists were ,. 

No. of Torture Victims 

"'"2000 200i ,,· 2002 

714 335 678 

26 5 

23 37 180 

2 3 31 

gathered there, without arms, for the marriage celebration Forest Guard 1 8 55 20 9 
of two Maoist cadres. The captured people had their hands 

tied on their backs and taken to Danda Katheri, where they 

were shot dead. The NHRC further conc luded that that 

incident seemed contrary to international humanitarian 

• law, in particular Common Article 3 of the Geneva 

Conventions which embodies the principle that prisoners 

who are arrested and taken under complete control during 

times of armed internal conflict must be protected. I S On 

the day the Doramba incident report was re leased (i.e. ll 

September 2003), the NHRC also published two addition

al r~ports that detailed violations of humanitarian law by 

Maoists . The Maoists were alleged to have ambushed a 

Soura: CVICJ: Annual Reporr1· ( 1998, 1999, 2000, 2001, 2002) 

likely to be tortured. Torture is also exercised by the 

Maoists. The National Human Rights Comm iss ion itself 

received 23 petitions on torture in 2001. But it must be 

noted that it is very difficult to pinpoint the exact number 

of torture victims because many incidents of torture go 

unreported due to fear of repri sa l2 0 Please see the table 
public bus in which security men and civi li ans were riding above for figures regarding reported torture incidents·. 
in Nagi VDC of Panchthar Di strict on 5 Aug. 2003. 

'" S imil arly, on 19 Aug. 2003 Maoi sts shot dead two Victims are tortured wlrile in police custody, army camps. 

unarmed policemen who were engaged in bargaining at a in Maoi st custody. etc. As is ev ident from table No.5. tor-

loca l market in Dhangadi of Siraha District. In both inci - ture occurs most frequentl y in police custody. Following in 

dents. the Mao ists targeted security personnel who were numbers is the army. especially g iven it s activities in 1999 
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matized by society. Thus, such crimes are usuall y not 

reported. 
The exercise of jurisdiction of the ICC over internal armed 

conflict is seen by some as problematic. Some State 

authorities feel the ICC would be intervening in their 

internal affairs. In t·his regard, one must remember that the 

ICC is a compl imentary institution activated only when the 

a State fai Is or is unable to punish a grave violation of 

humanitarian law. If States prosecute perpetrators of such 
violations through their national criminal justice system, 

the ICC does not intervene in the process. • 

6. Concluding Note 
The ICC can have jurisdiction over crimes committed 111 

internal armed confl ict. To exercise such jurisdiction, rati

fication of the ICC by the relevant State is necessary. There 
are L39 signatories to the Rome Statute of the ICC. Among 

them. 99 have ratified the Statute as of end of May 2005. 

A large number of the signatory nations, including USA, 

have yet to ratify it. 
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must be to adopt or amend the domestic legal framework tion among nations is still necessary. The implementation 

to make it compatible with the Statute of the ICC. This will of a permanent court to prosecute international criminals is 

entail both substantive and procedural changes that touch an important goal of the in ternational community. This 

on an end less number of lega l areas. While th e principl e of goa l can onl y be reached through further cooperati on 

complementrity reserves the prosecution of nati o nal s amo ng th e member States. Additionally. States should 

charged with crimes defined under the ICC for the States, make a co ll ective effort against impunity at the interna-

they must ens ure that their own judicial systems meet req- tiona! leve l and bring international criminals to justice. 

uisite international standards21 States will also have to 

tread carefu ll y when adopting judicial proceedings, such 

as truth commiss ions, so they are not viewed as avoiding 

prosecution. 

Despite these safeguards, there is a practice among States 

of granting amnesty to perpetrators of gross violation of 

human rights and humanitarian law. This practice will 

have to cease. In other words, the successive governments 

·h~uld take proactive measures to prevent and punish past 

atroci ties . Domestic legislation will a lso have to reflect a 

prohibition against selective amnesties after conviction 

since such a policy would be difficult to defend against the 

general purpose of the ICC of e liminating impunity of per

petrators of crimes. 

5. Analysis 
It is agreed that effective combat against violations of 

international law can be achieved through international 

cooperation. Cooperation wil l enhance the capacity of 

nations to promote and protect human ri gh ts and strength

en the enforcement of environmental regulations whi le 

also addressing not onl y the crimes defined by the ICC and 

the JCJ , but a lso other criminal activity, such as corruption, 

illicit drug trafficking, and nationa l and international ter-

e ronsm. 

In pri.nciple, international courts and tribunals can deter 

crimes at the international level. However. major coopera-

In this context, the role of the ICJ has been limited to the 

extent of the disputes between States. The subject matter 

of its jurisdiction and the value of its decisions in terms of 

establishing the international rule of law seem much less 

than that of the ICC. The ICJ cannot deter grave crimes 

that threaten the peace, security and welfare of the world. 

On th e other hand, the ICC would be able to cope with the 

disadvantages of the ICJ and deter grave crimes in the 

world. The ICC was established to enhance international 

cooperation by putting an end to thejmpunity of perpetra

tors of grave crimes that threaten the world. The role of 

States in implementing the ICC Statute is absolutely 

essential to the success of the ICC. 

6. Conclusion 
Supra national mechanisms for deterring serious violations 

of human rights and humanitarian law would be an effec

tive measure to combat impunity at the national level. The 

efforts of the International Court of Justice have been sig

nificant to the development and codification of interna

tiona l law and in settling disputes among the States. 

However, in terms of protection and promotion of human 

rights and discouraging crimes against humanity and war 

c rimes, the International Criminal Court would be more 

effect ive . For the ICC to carry out such functions, • State 

cooperation and proactive support will be required. • 

Although some of these crimes arc defined by the subsequent development of intcmational Jaw. 
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( 1993) available at W\\W.icj-cij.org. 
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International Humanitarian Law and the 
< International Criminal Court 

International humanitarian law (IHL) is the part of public 

international law that is primarily responsible for regula

tion of armed conflicts and in particular, protection of vic

tims of armed conflict. It sets out the rules that all combat

ants must follow. IHL protections fall into two main cate

gories. The first concerns the proper treatment of civilians 

•
and captured combatants by a party to a conflict. The sec

ond category of violations concerns the conduct of warfare 

and the weapons used. Attacks that do not or cannot dis-

criminate between combatants and civilians are illegal. 

Civilians cannot be used as human shields. Attacks that 

cause disproportionate harm to civilians are prohibited. 

The rules of humanitarian law concerning international 

crimes and responsibility have not always appeared suffi

ciently clear. One of the thorniest problems in the imple

mentation of the IHL relating to the legal nature of inter

national crimes committed by individuals and considered 

as serious violations of the rules of humanitarian law. 

The most serious IHL violations are considered war crimes 

including willful killings, torture and inhum;me treatment, 

the taking of hostages, unlawful deportation and confine

ment, and willfully depriving a person of the rights of fair 

•
and regular trial. Civilians and combatants remain under 

the protection and authority of the principles of interna

tional law derived from established custom, the principles 

• 

of humanity and the dictates of public conscience. The first 

and second world wars brought horrific violatior.ts of inter

national humanitarian law and gaps in its implementation. 

The situations identified the need for more comprehensive 

monitoring through a universal treaty. This prompted the 

four Geneva Conventions of 1949, which were mainly 

concerned with international armed conflicts. However, 

they contain a key article in common dealing with non-

international armed conflicts and non-international armed 

conflicts. 

Today, there are six main international instruments that 

regulate warfare and the protection of civilians and those 

wounded in combat. The four Geneva Conventions of 12 

August 1949 and the two Protocols Additional to the 

Geneva Convention of 1977 provide the basis for interna

tional humanitarian law. They are particularly complex 

because of three different thresholds in applicability. By 

threshold it is meant that the conflict has to have a certain 

level of intensity in order to be characterized as an armed 

conflict: 

The four Geneva Conventions and Additional 

Protocol I apply in general international confl.icts. 

Additional Protocol II applies in non-international 

conflicts, but the conflict must be fairly intense, 

including having an organized armed group on both 

sides in the fighting. 

Common Article 3 to the four Geneva Conventions 

appl ies in non-international conflict, but the 

requirements for the level of intensity and organiza

tion are not as strict as in Additional Protocol II. 

The main shortcoming of international humanitarian law is 

that most of it was drafted to apply in international armed 

conflicts, and only partially to internal conflicts. A weak 

point in relation to the different thresholds is that there is 

no determining body to apply the standards or to decide 

which body of humanitarian law is applicable. The most 

obvious weak point is in relation to enforcement, which is 

also the case more generally with international law.-

The key cha ll enge for international humanitarian law from 

the very beginning has been its enforcement. Violations of 

international armed conflicts known as "Common Article international humanitarian law are serious transgressions , 

3," which, together with Protocol 2 of 1977, supplements whether in peace or war. The development of crimes with-

the 1949 Geneva Conventions with regard to victims of in the international legal and jurisdictional framework. 
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stating with the most doubtful precedents and then con

centrating primarily on the decisions of the Nuremberg and 

Tokyo International Military Tribunals for the trial of war 

criminals whose offences have no particular geographical 

location whether they are accused endividually or in their 

capacity as members of organisations or groups. An impor

tant step in the lengthy process of developtng rules on 

individual criminal responsibility under international law 

.was taken with the setting up of the two ad hoc tribunals 

for the prosecution of crimes committed in the former 

Yugoslavia and Rwanda. 

Atrocities in the former Yugoslavia and Rwanda shocked 

the conscience of people everywhere, triggering, within a 

short span of time, several major legal developments: the 

promulgation by the Security Council, acting under chap

ter Vll of the United Nations Charter, of the Statutes of the 

International Criminal Tribunals for the former Yugoslavia 

and Rwanda, and the adoption by the International Law 

Commission of a treaty-based statute for an international 

criminal court. These developments warrant a fresh exam

ination of the present state and future direction of the crim

inal aspects of international humanitarian law applicable to 

non-international armed conflicts, conflicts that occur with 

far greater frequency than international armed conflicts. 

The new international criminal court thus fills a crucial 

gap by providing the world with a permanent court that can 

act to prosecute the culprits if domestic courts fail to do so. 

The 1998 Rome Statute of the International Criminal 

Court established this court. The Rome Statute itself has 

enormous implications for the evolution of international 

humanitarian law and its enforcement. The jurisdiction of 

the ICC includes four varieties of crimes committed by 

individual s: genocide, crime against humanity, war crimes 

and the crime of aggression . Under the Rome Statute, the 

definition of genocide is deri ved from the 1948 

Conventions Against Genocid~. 

Crimes against humanity encompass acts committed as 

part of a deliberate widespread or systematic attack against 

any civilian population, including murder, rape, sexual 

slavery and enforced prostitution. Crimes against humani

ty are serious acts of violence which harm human beings 

by striking what is most essential to them: life, liberty, 

physical welfare. health and di gnity. War crimes are 

defined as serio us international and non - international 

crimes in war such as grave breaches of the 1949 Geneva 

Conventions and other serious violations of the laws and 

customs applicable in international armed conflict, within 

the established framework of internatio nal law. 

The major merits of criminal prosecution and punishment 

by an international criminal court can be stated as follow: 

The purpose of an impartial tribunal is to determine 

the individual criminal responsib ility of individual 

offenders. · 

The judicial reckoning of perpetrators of serious vio

lations of international humanitarian law before an 

independent tribunal can serve to blunt the hatred of 

the victims and their desire for revenge. 

The impartial justice can, in turn, create the condi

tions for a return to peaceful relations. 

The proceedings of an international criminal tribunal. 

build an impartial and objective record of events. 

Punishing those who have deviated from acceptable 

standards of human behaviour sends a clear state

ment of the will of the international community to 

prosecute the perpetrators on the ground of their past 

offenc.es. 

The International Criminal Court has strengthened interna

tional humanitarian law by providing it with the following: 

The Court provides greater certainty for internation

al humanitarian law because the Statute defined var

ious notions like definitions of genocide, war crimes 

and crimes against humanity. 

The Statute enumerates instances of war crimes and 

crimes against humanity that provide key crietria 

specifying what is and what is not covered in the 

relationship between the Court's jurisdiction and . 

international humanitarian law. 

The Court provides greater predictability-a distinct 

difference from the hi story of enforcement and 

accountability of international humanitarian law, 

which depended upon incons istent and unpre

dictable national and local actions. 

The Statute encourages States to exercise their juris

dicti on over ICC crimes. It fo llows the principle of 

complementarity, which deems that the ICC only 

may exercise its jurisdiction when State parties fail 

to investigate or undertake judicial procedures in 

good faith. after a crime covered under the Statute 

has been committed. 

T 
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The Court adopts a uni versa I approach to humani

tarian crimes. It invites participation from the glob

al community, both governmenta l and non-govern

mental , in addressing violations of international 

humanitarian law. 

The Court evinces a degree of representativity in its 

establishment and law making. The Court permitted 

input from both developing and developed coun

tries, as well as from governmental and non-govern

mental entities. 

The Statute and its rules of procedure reflect the call 

for more victim-friendly and gender-sensitive inter

ventions and remedial measures adopted by the 

court. 

The adoption of the Rome Statute of the International 

. Criminal Court in Juiy 1998 was an important step forward 

in terms of providing legal protection· to civilians in non

internat iona l armed conflicts. While the Statute was not in 

force at the time of preparing thi s module, it was antici

pated that Articles 6-8 wi ll take on a I ife of their own, even 

before the entry into force of the rest of the Statute. Thi s is 

as well as taking of hostages". 

The next level of enforcement of international humanitari

an law is through criminal juri sdiction, that is, through the 

prosecution and punishment by national o r international 

tribunals of individual s accused of being responsible for 

violations of international humanit aria n law. The enforce

ment of international humanitarian law must also be 

strengthened in order to bring those responsible to justice 

and to send a clear message of the international communi

ty 's into lerance of such vio lence. Intentionall y attacking 

humanitarian personnel who are legitimately conducting 

their work is a war crime, and ·has been specifica ll y codi

fied as such in the Statute of the International Criminal 

Court (ICC). Civil society support the ICC as a powerful 

instrument for bringing to justice perpetrators of crimes 

against humanitarian personnel , as well as perpetrators of 

other war crimes and crimes agai nst humanity. The ICC 

will do this not only by providing a mechanism for the 

investigatio n and prosecution of such crimes where no 

State is able to do so, but also through the imperative it 

will place on States, throu gh its complementarity regime, 

because these articles are generally seen to be reflective of to investigate and prosecute such crimes through national 

• international customary law and therefore, expected to initiative. 

have great influence. 
For centuries, those accused of some of the worst viola-

~ The provisions of Articles 6-8 are a potentially great tions of human ri ghts and human itaria n law, including war 

resource for advocacy and for preventing human rights 

violati ons against the civilian populati on. Not only do the 

provisions reflect intern ational customary la w, but also 

prosecute those who catTy out the violatio ns. Article 6 on 

genoc ide repeats the words of article 2 of the 1948 

Genocide Convention . The Qreat chances will be the 

. enforce n1ent mechanism provided through the court. 

Arti c le 7 on crime against humanity makes no nexus to 

armed confl ic t whatsoever; these standards can be seen as 

appli cable in any widespread or systematic attack against 

c ivi lians. Article 8 on war crimes goes beyond what in 

inte rn ati onal humanitarian law so far has been recogni zed 

as "grave breaches,'' which are defined in Article 147 of 

Geneva Convention IV as acts such as "willful killing , tor

ture or inhuman treatment, inc luding biolog ica l experi

ments, w illfull y caus ing great sufferin g o r serious injury to 

body or hea lth. unlawful deportation o r trans fer or unlaw

ful confine men t of a pro tected person or w illfull y depriv

ing a pr01ected person of the ri gh ts o f fair and reg ular trial 

crimes, . crimes against human ity and genoc ide, ha ve 

enjoyed impunity at the globa l level. Violations of the 

more important rules are considered to be grave breaches 

of inte rn ati o na l hum anitarian law (i.e., th e Geneva 

Conventions and Protoco ls). The inte rnati onal communi

ty has shown a new concern for respect for fundamental 

ri ghts of individual s and has streng thened intern at io nal 

contro l mechani sm to guarantee such respect, inter Q!ia , by 

crea tin g judicial bodies to bring perpetrators to justice. and 

in particular, by adoptin g th e Rome Statute estab li shin g 

the Inte rnati onal Criminal Cou rt. Under certain strict con

ditions, the ICC has juri sdiction to try persons suspected of 

ha vin g committed more serious crimes . 

The re lationship between international humanitarian law 

and the JCC w ill be seriously tested by th e g row ing threat 

of g lobal terrori sm, Terrorist acts. many of whic h cause 

death o r seri o us injury to c ivili itn s are g ra ve breaches of 

the fourth Geneva Convent ion: in other words. war crimes . 

Under the conditi o ns· laid dO\\ n by the Rome Statute. per-



sons that perpetrate terrorist acts may be subject to the that task. On the contrary, bringing suspected criminals to 

jurisdiction of the 1CC. But the ICC has only a subsidiary justice in a humane method is an essential part of ensuring 

role to play. Both under the provi sions of the Geneva 

Conventions and those of the Statute of Rome, the State 

which has jurisdiction over the person concerned has pri
ority over the powers of the international tribunal. 

respect for humanitarian commitments. ·By creating the 

International Criminal Court, the international community 

has made an important contribution both to the policy of 

prosecuting and punishing alleged violations of human 
rights law and international humanitarian law. The Rome 

Finally, it should be borne in mind that international law Statute and the Geneva Conventions of 1949 enshrine the 

guarantees human treatment for persons who have com- right of all persons to a fair trial. • 
mitted a crime, be they military perosonnel or civilian, but 
does not obstruct criminal justice in the accomplishment of 
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Book Review 

Anthropological Insights on The "People's War" 

"This is a readable and high-quality book. It provides more information and insight on tlze most successful Marxist 

rebellion in South Asia 's history than lzas previously been f ound within one set of covers." 

"Hima laya n 'People's Wa r': Nepa l's 
Maoist Re be llion" is a good coll ec ti on of 
arti cles within a set of cover whi ch dea ls 
wj th the vari o us aspects of the Maoi sts' 
"People's War." Most of the articles were 

.-~.: resented as papers at a conference at the 
. chool of Oriental and African Studies in 

London on 2-3 November 2001 to cover 
the s ituation up to date. It sets forth ex pla
nations on the emergence of the Maoist 
movement, its expansion, response and 
effec ts on Nepali society. T he writers are 
concentrated on examinin g Nepal's deve l
opment and the Maoist movement from 
vari ous as pects . 

As Book Editor, Michae l Hutt points out 
that the chapters vary greatl y in themes, 
approaches, methodologies and styles, 
.the book has brought different ex peri
ences and analyses into a single vo lume, 
whi ch in turn will provide for a wider 
perspecti ve on the causes and co nse
quences of the move ment. 

Himalayan 'People's War': 
Nepal's Maoist Rebellion 

Editor: Michael Hutt 
Date of Publica ti on: 2004 

Publisher: C. Hurst & Co. (Publi shers) Ltd ., 
London, UK 
Pages: 322 

David Gellner, Oxford University 

In "The Maoi st Movement: An 
Evo luti ona ry Perspec ti ve," S udheer 
Sharma ex plains how fhe in surgency 
developed and organi zed. He describes 
the organi zati onal structure of the 
M aoists; the series of government 
agency di spl acements in the Maoist 
affected areas; the deployment of gov
ernment army fo rces; and the Maoist' s 
new strategies. Sharma also illustrates 
the poli tical, economic and soc io-cul
tural co mponents of the M ao ist
dec lared "People 's Government" and 
their functions; the Maoists' . methods 
of war; latent di ssati sfac ti on with the 
war; and the government's failure prop
erl y to deal with the issues rai sed by 
the Maois ts and quell the in surgency. 
Sharma a lso ·presents a brief acco unt 
of the Prachanda Path- a po liti cal 
guideline, what the Maoists claim to 
be " the product of creati ve appli cati on 
of Marxist-Lenini st-Maoist science in 
the conc re te conditions of Nepal" 
(www. in sof.org/w7). However, 
Sharma emphasizes that the war has Hutt writes as an introduction a chrono l

a ogy of the po liti cal events and deve lop
- ll ents leadin g up to the Royal takeo ver in October 2003. He 

ad dresses the monarchy, de mocracy and Maoism in Nepal , 
and ana lyzes the two contradi ctin g regimes in the country by 
examinin g the insurgency, the negoti ati on process, and the 
ensuin g sta te of emergency. He conc ludes that the military 
approac h of the State to quell the Mao ists ·"smo ulder[sj the 
mul tifa ri ous angers. If s uc h ange rs are not to find new 

intensified and affected every part of the country, and thus, 
talks are the only way and the las t hope to transform the 
armed conflict into a mainstrea m politi ca l debate. 

i 

avenues and vehic les, their ' root causes will have to be 
addressed. " 

In "Nepali State and the Maoist Insurgency, 1996-200 1," 

Kri shna Hachhethu examines the State's response ~o the 

in surgency up to late 2001 and concludes that electi ons to a 

constituent assembl y are a pl ausible way to bring the Maoists 

into ma instream politics . 

T he politi cal context of the country is presented in the first 
three arti cles. In "Radi ca li sm and the Emergence of th e 
Maoists ," Deepak Thapa traces the hi stori cal roots of the CPN 
(Mao ist) to the earl y cla ys of party politi cs in Nepal and pro
vides a desc ripti on of the ori gin o f the communi st movemellt 
in Nepal, its deve lopment, splits, and armed upri sin gs befo re 

the Mao ists' 'People's War'. 

The ses;ond part of the book dea ls with the relati onship 
between th e Maoi sts and ci vilians. In "The Path to Jan Sarkar 
in Dolakh a Di stri ct: Toward s an Ethn ograph y of the Maoist 
M(ive ment," Sara Shneiderman and Mark Turin desc ribe how 
the move ment impinged upon and was received in the contex t 
of Dolakh a, a di stri c t in the hi li s of ea>te rn Nepal. The authors 
ma ke c lea r th at they_ present on! y the pe r~ pec ti ves of those vi 1-
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lagers living in areas of Maoist activity with whom they had 
close rapport. Thus, the article does not present the perspec
tives of government officials, sec urity agencies or various 

other groups active in the villages. The authors well present 

the villagers' perspective on various aspects of the movement, 

including the origin and objective of the Maoists, their moti
vation for joining the movement, and their views on govern
ment sec urity forces. Similarly, the authors trace the major 
reasons "that made Dolakha a logica l choice for the Maoists' 
first publicly-declared eastern base." The reasons include eth
nic composition, caste/class concerns, demographic aspects, 
and the Maoist approach in dealing with local issues, among 
others. The article also presents a multifaceted account of the 
Maoist activities in the district, the formation of Jan Sarkars 
(people's government), its functions and the people's 
response. 

- Marie Lecomte-Tilouine, in "Ethnic Demands within 
Maoism: Questions of· Magar Territorial Autonomy, 
Nationality and Class," examines the involvement of ethnic 
minorities, especially the Magars, in the Maoist movement 
and presents the views of Magar activists and intellectuals on 
this issue. In "Democracy and Duplicity: The Maoists and 
their Interlocutors in Nepal," Pratyoush Onta takes a critical 
look at the relationship between the Maoists and the 
Kathmandu intelligentsia and illustrates the features of Nepali 
society and politics after the 1990 movement as well as the 
growth of the Maoist movement. He presents the duplicitous 
features of the political, commercial and civilian sectors and 
their effects on politics. Onta also observes critically the 
Maoists' ability to place their agenda in the media and in the 
discourse of the intellectuals. Lastly, Mandira Sharma and 
Dinesh Prasain analyze the experience of rural women with 
the Maoist movement in "Gender Dimensions of the People's 
War: Sotne Reflections on the Experiences of Rural Women." 

Part three , entitled "Geopolitical and Comparative 
Perspectives," is comprised of three articles. Joanna Pfaff
Czarnecka, in her piece, "High Expectations, Deep 
Disappointment: Politics, State and Society in Nepal after 
1990," examines the causes of the movement and points out 
the shortcomings of the political environment after the b~gin

ning of the democratic movement in 1990. 

Likewise, Saubhagya Shah, in "A Himalayan Red Herring? 
Maoist Revolution in the Shadow of the Legacy Raj," 'looks 
at the Maoist movement in the context of India's geopolitical 
domination of Nepal.' To that end, he has analyzed the Maoist 
movement and India 's response, within a historical context. 
"Maoism in Nepal: Towards a Comparative Perspective," by 
Philippe Ramirez, is a comparison of the Maoist movement 
with similar movements in other countries, including 
Cambodia, China, India, the Philippines and Sri Lanka. The 
writer also examines the reason s and doctrinal bases for the 
standard of annihilation adopted by the Maoists when dealing 
with enemies. 

In conclusion, the book prese nts st udi es on the current situ~
tion of civilians in rural Nepal as well as the political future 
of the country. Hari Roka describes the ideological and orga
ni zat ional background of the Maoists' 'People's War' and its 

effects. He also reflects on the political implications of the 

deployment of the army mainly after the declaration of state 
of emergency in 200 I. On the basis of background studies, 
Rok.a ponders: 

[The People's War] has kindl ed a flame of rebellion in 
people, but those in charge of the [the l war have shown 
such a lack of principle and order, and such intolerance 
towards the people , that they have shoved the left move
ment as a whole onto a kind of directionless path. 
Callous deeds such as using defenseless people as shield 
during attacks, killing detainees and police personnel in 
heinous ways, and meting out death sentences to ordi
nary people suspected of informing on them gives some 
inkling of the kind of tyranny the Maoists might bring if 
they won tomorrow. That is why the CPN (Maoist) has 
come to be extremely isolated from national and interna
tional politics. 

Judith Pettigrew assesses conditions in the conflict zones in 
the hills of western Nepal. Pettigrew writes "The presence of 
the Maoists and the security forces has changed the way peo
ple move around the village and the surrounding country
side." This is a general phenomenon. More specifically, the 
writer has poiiHecl out the results of the "culture of terror" cre
ated by the armed conflict and people's sufferings as well their 
tactics for avoiding the violence. 

Part five of the book inc'ludes documents such as the forty
point demands of the United People's Front (February 1996) ; 
the full text of Prime Minister Sher Bahadur Deuba's Message 
to the Nation (27 November 2001); and the full text of King 
Gyanendra's Address to the Nation (4 October 2002). 

This book is a joint effort of Nepali and foreign researchers 
and scholars providing national as well as international per-
spectives on the various aspects of the Maoist movement in 
Nepal. Although the book contains an interesting compilation 
of articles, it does not illustrate the cycle of violence mani
fested in the areas affected by the "People's War." Though the 
writers have presented first-hand information through anthro
pological methods , in various contexts, their accounts seem 
biased . This may be a result of the conflict and resulting fear 
in those areas. Furthermore, the soc io-cultural effects of the 

.. 

conflict and its long-term implications have not been suffi
ciently discussed. In sum, the book is quite useful for human 
rights activists, journalists, acade mics, social researchers and 
the like who are interested in the study of the Maoists' 
"People's War." 

,. 

- Prakash Gnyawali 



Role of IN SEC for the information dissemination in accordance with the demands of its world
wide networks, including the national and international media, has not been well perceived 
among the district representatives. Though the organization is well recognized among national 
and international community and mass media for information related to human rights in Nepal , 
we were not taking adequate care for immediacy all the time. 

The need was felt to energize INSEC District Representatives for the optimum use of their 
potential and prompt dissemination of information as well as to improve the quality of Human 
Rights Yearbook. 

IN SEC Yearbook has representatives in all 75 districts of the country. They gather information 
mostly related to civil and political rights . Their dispatch is being used broadly in four ways : 

~ For the annual flagship publication of the organization - Human Rights Yearbook. 
~ For the quarterly publication - Situation Report. 
~ For the information dissemination in accordance with the demand of the worldwide networks. 

For the publication of human rights violation to bring the plight and perpetrators in the light for 
justice through urgent actions, appeals , press releases , etc. 

INSEC-representatives in each district collect information on human rights events and situation 
and send them to the Documentation and Dissemination Center (DOC) at the Central Office in 
Kathmandu . Fact-finding missions on incidents of human rights violation are organized from time 
to time. The year round resea rch has been on going . But in terms of difusion the information dis
semination process has been very much periodic. 

Thus, we came to the conclusion that in order to make dissemination of information related to 
human rights in Nepal faster and efficient, a 24-hour outlet has been imperative. In this prospect 
www.iriseconline .org has been introduced since 31 July 2004. 

This website provides immediate reports on human rights violations . But it is not merely a 
window on the human rights situation ; rather it provides up-dated information on various aspects 
of human rights. 

Considering the overall objective of the Human Rights Yearbook as to protect and promote 
human rights and to raise awareness on human rights , we could make our information system 
speedy and up to date by using the same network and with almost the same resources. 

INSECONLINE has been started on 31st July 2004, the 12th Memorial Day of Prakash Kaphley, 
an untiring human rights defender. 

For Human Rights & Social Justice 
• Informal Sector Service Centre (INSEC) 

Kalanki , Syuchatar 
P. 0 . Box No. 2726, Kathmandu 
Tel : 4278770, Fax : 4270551 
email : lnsec@insec.org.np 
web site : www.inseconline.org, www.insec.org.np 


