








LIVING TOGETHER IN DIVERSITY

THE CHALLENGE FOR THE THIRD MILLENNIUM

A Prakash Kaphley Memorial Invitation to a Discourse

{The Season is Mean - but Bhutan is
Green)

‘Tis a mean season we are living through
in South Asia today:

Record temperatures of HEAT (except, of
course, here in the salubrious valley of
Kathmandu) are blinding our vision, scald-
ing our compassion, and dehydrating the
very wellsprings of our humanity.

‘T’is a mean season we are living through
in South Asia today:

A plague of neo-liberal economic
Darwinism is loose among our lands. Self-
centeredness is being touted as an ethic
and arrant selfishness and greed is being
subtly promoted as the dogma of the
future.

‘T'is a mean season we are living through
in South Asia today:

A spurious vision of facade democracy is
spreading like a cancer in the 2 largest
countries of the SAARC region {India and
Pakistan). The 2 smallest countries of the
SAARC region (Maldives and Bhutan)
appear to be in a vise-like grip of authori-
tarianism. The three remaining countries
of the SAARC region (Nepal, Bangladesh
and Sri Lanka) are struggling to take
painful early steps on the paths towards
re-democratization or peace. In the case of
Sri Lanka, its people have, through the
electoral process, SUPPORTED unequivo-
cally and DEMANDED peace. In the case of

- Dr. Clarence J Dais

Nepal and Bangladesh, there is every right
to be furious that their path to peace,
human rights, development and democracy
is rapidly becoming not a path but a dead-
end street. And this is happening less
because of events occurring at home, and
more because of events in the above
mentioned countries.

As a result, in all of the SAARC countries
we are facing a trend towards the hallowed
human right’s concept of RULE OF LAW
degenerating into being no more than a
misnomer for THE LAW OF THE RULER.
The insecurity of certain SAARC govern-
ments is being portrayed by them as a
security of state problem and so the
specter of emergency rule is looming.

‘T'is a mean season we are living through
in South Asia today:

When our Prime Ministers, Presidents and
Monarchs are being held hostage by a face-
less set of global giants, running amok,
pursuing their own institutional agendas
amidst a sea of alphabet soup:

—the IMF (the International Merchant's
Federation) is vigorously prescribing its
panacea of SAPs (Systematically
Administered Pauperization);

—the IBRD (the International Bank for
Recolonization and Degradation) continues
to pillage our resources, rape our environ-
ment, and destroy our communities and
their livelihood - all in the name of develop-
ment!
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HUMAN (of which the RIGHT TO BE
WOMAN is of course, an essentfal, integral
and indispensable component).

This is our legacy for the millennium we
are about to end. We, the peoples of
SAARC, over the last 48 years, have held
firm to this human rights legacy and
against all odds, with our own blood,
sweat, toil and tears have converted this
abstract legacy into a living reality, an
undying reality and therefore our legacy to
our children and our children’s children -
as we approach the next millennium. As
we meet here in Kathmandu, in the year
1995, let us rededicate ourselves to the
commitment to secure for all the peoples of
SAARC, their right to be human. Such
commitment represents the unity that
binds together our past, our present and
our future.

But we are only the peoples of SAARC. We
are standing by helplessly as we watch the
distance growing between ourselves and
our governments. As the distance grows
between governments and their peoples
(for whatever reasons) BOTH government
and its peoples suffer. As distance grows,
the space is filled by policies and politics of
“divide and rule”. When that happens, the
chances for peace, humanism, and
progress (be it human, cultural, spiritual
or economic) become ever more dim and
distant.

Moreover, this process of distancing
between the peoples of SAARC and their
governments is taking place at a time
when, as mentioned before a host of
poisons, cancers, pandemics and insanities
are rowing rampant (and unrepentant)
amongst our lands, our peoples, ourselves.

In such a situation, will our leaders and
our governments betray their trust with
destiny? Will our peoples consent passively
in the destruction of their hopes for a
tomorrow for themselves and their chil-
dren?

We the peoples of SAARC are tired. We are
tired of lies, betrayal and hatred. Most of
all, we are tired of promises made but
never kept. We yearn for peace. Instead,
how much longer are we to continue
picking up the pieces: of our shattered
lives, of our beloved - now dead? Are we
asking for too much ? Or is it that we are
working together too little - as the peoples
of SAARC - to secure our common future?

Can we not join together, even now, in a
Peoples SAARC:

—to DETOXIFY our body politic from the
poisons that presently ravage it,

—to SURGICALLY EXCISE the cancers
that are eating away at our very moral
fibre.

Most of all, an INSANITY of communalism
and racism threatens to engulf us all- in
different ways. Can we pledge ourselves to
SHOCK THERAPY, to the PSYCHIATRIC
COUNSELING or even to the EXORCISM
that will rid us, once and forever, of the
demons within us?

We must not be cowed down by the boister-
ous clamor of the bigots, the overzealous,
or perhaps even the misguided.

Are we the peoples of SAARC ready:
— to commit collective and universal SATI?
Are we the peoples of SAARC ready:
—to launch an unholy JIHAD - to the bitter

-end?

Are we the peoples of SAARC ready :
—to inflict upon ourselves MASS SELF-
CRUCIFIXION?

Is it enough, to live and let die ? If so, let
us all call for sleep deep, eternal but
unblessed sleep.

If NOT, then it behooves us all, to go not

into that gentle night. But RAGE, RAGE
against the dying of the light.
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Peoples SAARC: Efforts to Unite the Peoples Movements

INCE 1989, concern has been
expressed on building People’s
SAARC amongst the human rights
organizations and the people with
progressive incline. However, it was a
hazardous task to create a conducive
environment in the South Asian coun-
tries thereby obtaining people to people
cooperation on women issues.

South Asia is a vast area of land keeping
a large number of people with different
cultures, religions and faiths, it has a
boundless source of water resources
and a diverse geographical status. The
countries of this region, therefore, culti-
vate a lot diversities within similarities.

A minority tribe in one nation-state is in
majority in the other. Muslim minorities
in India hold a major capacity in
Pakistan and a Hindu minorities in
Pakistan are in majority in India. People
are divided into various religions. Tribal
discord has rooted in the community.
On one hand the people of the region
have waged popular struggles for
democracy, they have on the other
hand, suffered a reality of an elopement
of democracy. Civil rights have time and
again seized not only in Nepal, Pakistan
and Bangladesh but also in India and
Sri Lanka.

The people of this region have experi-
enced various political rules such as
absolute monarchy, constitutional
monarchy, partyless and multi-party
system, religious and secularism.

Above all, the people of the region
encounter this diversity in one hand and
similarities on the other. Inter-depen-
dence is felt to be a burning need of

addressing such issues in the people’s
level. In this line, in active participation
of late Prakash Kaphley, a discussion
was held in early 1989 in New Delhi,
India with the Third World Studies
Centre and other people. As an outcome,
the Third World Study Centre circulated
an concept paper. This began a dialogue
amongst professionals, experts, social
workers and academicians in the region.
In the line, INSEC from Nepal and some
organizations in Bangladesh began
publicizing the ideas. In 1991 August,
South Asia meeting was concluded at
the call of INSEC, which was attended in
by 27 participants from India, Pakistan,
Bangladesh, Sri Lanka, Nepal and
Bhutan. It discussed at length the need
of people-to-people cooperation and
stressed the need for a prolonged
discussion to build people’s SAARC.

A conference organized by Asia South
Pacific Bureau of Adult Education was
convened in the Philippines in 1991.
Amongst 300 participants of the world,
the South Asian participants discussed
on the need of Regional People’s
Cooperation and People’'s SAARC. Late

Prakash participated in the programme. .

Following this, various discussion
programmes on building people’s SAARC
were conducted. In February 1993,
South Asian Forum for Human Rights
was officially formed in a meeting which
was participated in by Justice P N
Bhagawati, the former Chief Justice of
Supreme Court of India. Such meeting
was convened at the call of INSEC. After
its formation of People’s SAARC was
taken up as one of the important tasks.
To this end, a South Asian conference
was held in Kathmandu in May 1994 on
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Press Release by the Consultation on Alternate Agenda for
South Asian People's Solidarity

A five day consultation of the represen-
tatives of various people’s organizations
of South Asian Countries was held here
in Delhi from July 20-24 to discuss the
“Alternative Agenda for South Asian
People’s Solidarity”. It is widely felt that
the SAARC has not been able to meet
the aspirations of the people of these
countries. During its one decade of
existence, on plea of not entering into
Bilateral discussions, the SAARC has in
fact ignored the basic issues of the
people.

It was in this background that the
representatives of the people’s organiza-
tions of SAARC countries held the
consultation to explore the Alternate
Agenda Representatives participating in
the consultation belonged to various
grass root level struggles, campaigns
and movements and people’s represen-
tatives of the South Asian countries
except Maldives.

The country coordinators for the
consultation are Mr Karamat Ali
{Pakistan), Mr Sushil Pyakurel (Nepal),
Mr Ananda Swaroop Verma (India), Mr
Mohiuddin Ahmed (Bangladesh), Mr
Sarath Fernando (Sri Lanka) and Mr
Tenzing Zangpo (Bhutan).

The concept of People’s SAARC has
been discussed for some years now to
emphasize the need for people to people
cooperation in South Asian region. The
idea was to help strengthen the forces
of the region which seek to contribute
to peace, freedom, and democracy and
equality in the larger interest of the
people of South Asia. Drawing upon the
region’s common history, sharing eco-

system and shared fundamental values,
the participants from various fields at
this consultation believe that there are
strong bases for extensive regional
cooperation.

The consultation felt that while the rich
industrialized countries and interna-
tional agencies such as World Bank
and IMF have their own paradigms for
alleviation of poverty, protection of
environment, human rights, trade,
development, disarmament, democracy
and bilateral, regional and international
relations their primary concern is to
dominate the developing world both
politically and economically, which of
course does not leave out the South
Asian countries. All the policies of these
powerful bodies are specially designed
to serve that purpose.

In addition to generating dependence
on outside resources, prevailing situa-
tions prepetuate poverty and give rise
to interrelated economic, social and
political conflicts within and between
South Asian countries. Adverse internal
trends are becoming unmanageable
and external trends are pushing South
Asia into a debt trap and on to the
margins of the world economy and
international politics.

We have observed that the official
SAARC which started off with quite an
idealistic approach has failed to reflect
the interests and aspirations of the
people of the region. And, therefore,
there is an urgent need to develop a
united response from the masses of the
SAARC region to face the challenges
posed by the situation.
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SU KYI: SALUTE FROM EVEREST !

NLIKE other animals, human being

can struggle against the sword to

write their own history. In terms of

quality this is the main difference
between them. The close study of the
world history shows that it has been
sketched by the delicate strokes of the
pen despite cruel efforts of the blood-
stained sword pursuing every opportu-
nity to besmirch the nib. Yet no victory
has been handed to the sword; and the
pen has not smelled a defeat, on the
other hand. And once more the pen, the
voice of truth and the courage of
human has won in the history of
Burma, too.

I am daring to write some lines, futile
though it is, in felicitations to Aung San
Suu Kyi from the lap of Everest that
never, in its history, bends down to evil
eye. As a human rights activist, and
more as an optimist citizen of the
world, it is felt imperative to proclaim
that a raising human strength breaking
the fetters of autocrats should be noted
down in the para of human history.
Suu Kyi, the daughter of Asia, is not
just only a freedom fighter as what
looks apparently. She is a human with
a super-man charisma, a woman with
an iron-rigid determination and a living
emblem for those who, even after quali-
fying basic traits, could not be
addressed ‘'man’ and are indeed in
course of fighting to win the honour.
She fought for what she thought
“should be for human’. No doubt, she is
an individual but what is seen remark-
able in side her is the indomitable
spirit, and selfless ideals attached to
humanity under whatever pressure of

- Mukunda Kattel

seasonal typhoon. Above all, Suu per se
is one of those important quotations of
the world history that each politician
and activist should learn by heart.

I am not in front of my computer to
sketch a biography of Burma’s precur-
sor, | am premature for so, nor do I vow
to compose a hymn of praise, it is
unfair. What I mean to pen is a fact of
life-race, perhaps known to every body
but neglected, that has reminisced from
the dedication that Suu Kyi offered for
the oppressed people and bewildered
country. What is proved again is life is
the propeller and consumer of the gifts
the nature has bestowed. Subjective
fractions of societies as such religions,
theories, cultures and so on came their
way when so felt necessary to drive the
objects amongst mankind. That is why
no abstract hunger can swallow the life
that is meant for truth. This is the
juncture where the so-called politicians
of the world have slipped. Because of
power, they turn to be blind to this real
pattern of civilization and attempt to
squeeze the genuine voice of the people,
their demand for flexibility which is
refereed to as democracy and have
often been slapped. What they should
now learn is rigidity equals to disaster.

In whatever terms it is defined, I take it
a liberty to write that Aung San's
release is a victory of the people; a
crystal testimony of the success of
human rights struggle and a grave
threat to a despotic eye that always
intended to sting a flower of the spring.
Suu Kyi's victory is an open challenge
to those who are now in parade against
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12,

13.

disorder;

If charged with criminal offense in a
law court or,

If absent for more than sixty work-
days in the Commission in one
year.

Member to Work as the Acting
Chairman or as the Chairman :

In case of the vacancy of the
Chairman, His Majesty the King
may appoint any memnber to work
as the acting Chairman till the
appointment of the new Chairman
is made;

If a situation arises and the
Chairman is unable to carryout the
duties of his position due to illness
or other reasons or he takes leave
or unable to attend office because
he is abroad, the senior-most
member shall work as the
Chairman.

Conditions of Service of the
Chairman and Members :

The remuneration and facilities and
conditions of service of the chair-
man and members shall be as
follows :

But the remuneration and facilities
shall not be less than that of the
remuneration and facilities of the
Judge of the Supreme Court.

After the appointment of the
Chairman or members is made, the
remuneration and facilities and the
conditions of the service shall not
be changed to cause loss to them.

After being appointed as chairman
or member he shall not be eligible
for the appointment in any govern-
ment post except for the political
appointments.

14.

15.

16.

Chapter - 3
Office and Employees of the
Commission

Office of the Commission :

The office of the commission shall
be situated in Kathmandu Valley.

The commission may set up its
branch offices in the different parts
of the Kingdom of Nepal if it so
deems necessary.

Secretary of the Commission :

There shall be a secretary as the
Chief administrative officer of the
Comimission.

The Secretary shall carryout the
day to day administration and do
other works by exercising the rights
of the commission as delegated by
the commission.

The Officer and Employees of
the Commission :

His Majesty’s Government shall
provide the Commission with the
following officers and employees.

One special class Government offi-
cial

In order of carryout the works of
the commission effectively and to
do the investigating work seek the
service of the policeman, investiga-
tion officer and other employees.

According to Sub-section (1) His
Majesty’s Government while provid-
ing the officer and employees to the
commission shall consult with the
commission about the officer and
employees to be provided.

According to part (a) of the Sub-
section (1) the officer provided by
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other official of the commission as
fixed by the chairman.

Chapter - 5
Functions, Duties and Powers of the
Commission

20. Functions and duties of the
commission :

1. It shall be the duty of the commis-
sion to create common aspirations,
respect and faith towards human
rights, protect and preserve human
rights without any discrimination
on the grounds of religion, race,
sex, caste, of faith or on the basis
of birth place.

2. In accordance with section (1) the
commission may do the following
works to fulfill its duties.

a. Shall carryout necessary inquiry
and investigation as to the violation
of human rights, or on the
complaints of the aggrieved party of
the complaints given by any person
or institution on behalf of the
aggrieved, on its own discretion and
inform about the findings and deci-
sions to His Majesty’s Government
or the concerned agency or the
complainant.

b. Shall write to His Majesty's
Government or to the concerned
agency if the inquiry and investiga-
tion on the violation of human
rights establishes that such viola-
tion has been made.

c. With the permission of the court,
the commission shall be involved in
and work subject to the terms and
conditions laid by the court or any
case in the court related to the
violation of human rights.

d.

Shall check whether there is obser-
vance of the existing laws and
orders and decisions passed by the
court of justice or Tribunal in the
offices of His Majesty’s Government
or related agencies and, if found to
be intentionally delaying or not
observing the laws, draw the atten-
tion of this Majesty’s Government
or the concerned agencies.

Shall review whether the existing M
laws and the proposed laws on the
request of concerned agencies are
congenial to human rights and, if »
found to be adverse to human
rights, send it to His Majesty's.
government or the concerned
agency for reform or removal.

Shall provide assistance and help
to the aggrieved person caused by
the violation of human rights and
also help to take the aggrieved to
the place where is provision for
medical treatment according to
law.

Shall Study the international
conventions on human rights and
advice His Majesty’s Government
for Nepal's approval or participa-
tion.

In order to carryout the interna- °
tional conventions approved and.
participated by Nepal more effec- .
tively and to include the provision
therein in the Nepalese Law, the
commission shall provide its
opinion and suggestion to this
Majesty’s Government.

Shall maintain coordination with
non-governmental organizations
working in the area of Human
Rights, participate in the functions
conducted and organized with an
aim to protect and preserve human
rights by such organizations.
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2.

23.

24.

The commission shall have the
right to requisition, information
and intimation from any person
regarding the matter which is
useful and being investigated by
the commission and the concerned
person shall have to provide the
information and intimation as
required by the commission under
the existing laws.

If the commission or the authorized
gazetted officer of the commission
believes that documents related to
the matter under investigation
could be obtained from a house or
place on reasonable grounds, may
enter such a house or place under
the existing laws and obtain the
documents or may make copy of
the document.

Restriction to the Commission :

Notwithstanding anything written
in section 22, while conducting
inquiry and investigations relating
to the violation of human rights,
the commission shall not summon
or require the attendance of the
gazetted officer or an employee in
the service of His Majesty's
Government to record statement or
put in detention or in bail.

Appointment of the Investigating
Officer :

The commission may appoint any
member or at least a gazetted
officer in the service of the commis-
sion or this Majesty’s Government
as a research officer to do research
works according to the need of the
commission during the process of
the investigation.

According to Sub-section (1) the
commission shall seek the approval
of Concerned Department of his

25.

26.

27.

Majesty’'s Government before
appointing the employee in the
service of the Government as the
research officer.

The research officer appointed
according to sub section (1) while
carrying out the investigating work
may exercise the authority
bestowed to the commission by this
Act and shall present the report
within seven days or the period
fixed by the commission after the
completion of the report.

Formation of Sub-committees or
Action Committees :

If the need arises, the commission
may form Sub-committees or action
committees to study, research and
prepare report on any matter
related to the work, the commission
may have to do in accordance with
this Act.

The functions, duties, powers and
working procedures of the Sub-
committees or action committees
formed under Sub-section (1) and
the remuneration and facilities of
the members of such Sub-commit-
tees or action committees shall be
as specified by the commission.

Seek Consultation Services :

The commission may seek the
consultation services from
concerned experts or special Bodies
while conducting any work accord-
ing to this Act.

Chapter - 6
Complaint and Action Against
Violation of Human Rights

Complaint :

In case of violation of human rights
the aggrieved or any member of his
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Concerned Agency to do the follow-
ing if it finds the violation of human
rights in the investigation carried
out according to this Act relating to
the violation of human rights.

a. For Departmental or other appro-
priate action or punishment against
the concerned person.

b. To provide temporary relief to the
aggrieved person or the members of
his family or provide due compen-
sation.

2. After the completion of the investi-
gation, the commission shall
prepare the investigation report
and send a copy of such report
along with its recommendation to
His Majesty’s Government or the
concerned Agency.

3. Within thirty days after the receipt
of the investigation report accord-
ing to Sub-section (2) or within the
period specified by the commission,
the report along with the response
and the statement about the work
done or being done on the report by
His Majesty’'s Government or the
Concerned Agency may have to be
sent to the commission.

4. The commission shall publish its
investigation report along with the
response if stated about the under-
taking done or proposed be done by
His Majesty’s Government or the
concerned Agency.

5. The commission shall also provide
a copy of the investigation report to
the complainant or his representa-
tive.

Statement Related to the
Investigation :

33.

In answer to the questions asked
by the commission on the subject

34.

oo

related to the investigation accord-
ing to his Act or asked by a
member or the person authorized
by the commission, the statement
or explanation given by any person
or false statement shall not be used
on any civil or criminal cases
against him except on the said
case.

Chapter - 7
Consultation Committee

Consultation Committee :

There shall be a consultation to
advise the commission in relation
to the work to be done according to
this Act and to His Majesty's
Government for the adoption of the
policy, plan and program by Nepal
to protect and preserve human
rights.

The consultation committee shall
have the following members :

Chairman of the foreign and
Human Rights committee, of the
Parliament of Nepal.

Attorney General of the Kingdom of
Nepal.

Commissioner appointed by the
Chief Commissioner of the commis-
sion for the investigation of Abuse
of Authority.

Secretary, Home Ministry,
President, Nepal Bar Association,

President, Nepal Journalists’
Association,
President, Nepal Medical
Association,

Four persons nominated by His
Majesty’s Government, on the
recommendation of Foreign and
Human Rights Committee of the
Parliament from among the
renowned personalities working for
the right and justice of the
Children, Women, Labor and back-
ward classes.
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Chapter - 8
Funds, Accounts and Auditing of the
Commission

39. Funds of the Commission :

1. The commission may have a sepa-
rate fund of its own and shall have
the following amounts :

a. Amounts received from His
Majesty;s Government.

b. The grant assistance or donation
received from any individual or
organizations or institutions or
international organizations or
foreign government or Agencies.

c. The amount received from any
other sources.

2. The amount in the fund of the
commission shall be deposited by
opening an account in any bank in
the Kingdom of Nepal and the oper-
ation of such account shall be
made as specified by the commis-
sion.

3. The expenses incurred by the
commission shall be borne by the
fund of the commission.

40. Accounts and Auditing :

1. The commission shall have to keep
the record of the accounts of the
income and expenditure and other
related matters in accordance with
the existing laws .

2. The auditing of the accounts of the
commission shall be done by the
office of the Auditor-General.

41. Grant Assistance

Majesty's Government :

by His

His Majesty’s Government shall
have to provide a grant assistance
necessary for the commission to
carry out the work according to this
Act every year.

42.

1.

43.

44.

Chapter - 9
Miscellaneous

Annual and Special Report :

The commission :shalk have to
submit an annual report on the
works it has done in the year after
three months of the completion of
the year.

The commission may submit a
Special Report to His Majesty at |
any time on any matter if it consid- |
ers the matter very urgent and

important. '

His Majesty may ask the prime
Minister to put the report prepared
in accordance with sub-section (1)
and (2) before the parliament.

The commission shall have to
include the detailed description of
the income and expenditures of
the commission in its annual report
in accordance with sub-section (1).

Commission’s Works and Actions
not to be Void :

The Works and actions of the
commission shall not be void
simply because the post of a
member is laid vacant because of
an error in the formation of the
comrmission.

Punishment to Obstructions :

while carrying out the investigating
work in accordance with this Act, if
anyone purposefully obstructs the
procedure, such a person, on the
basis of the report of the commis-
sion, may be fined a sum of rupees
ten thousand or one year's impris-
onment or both the punishments
by the Appellate Court.
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