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'The future constitution would be totally different from the 1990 constitution,

which had beautiful words but had failed to reflect the people's aspirations.'

Pushpa Kamal Dahal
Prime Minister

Inaugurating a conference on issues of women and children in the future constitution

'Prime Minister Pushpa Kamal Dahal himself will become a prey if he acts foolish to

move the country ahead from the state of impunity.'

Girija Prasad Koirala 
Nepali Congress President 

Addressing a programme organized by Nepal Trade Union Congress

'It is clear that parents send their daughters to be Kamalaris as a last resort when they

are under extreme pressure to settle debts; many of them end up being, so I urge the

Government to take concrete steps to prohibit this practice, search for the missing

Kamalaris, and provide for rehabilitation to those who have been victims of this prac-

tice.'
Richard Bennet

Chief of UN-OHCHR in Nepal, Issuing a press release

'It is often women human rights defenders, such as Laxmi Bohara of Kanchanpur

district, who are the targets of those who are emboldened by the climate of impuni-

ty and the absence of rule of law, and it is essential that particular measures are taken

to safeguard women human rights defenders,
Navi Pillay

Chief of the Office of the High Commissioner for Human Rights

During her interaction with Civil Society in Kathmandu

Formal–Informal

'It was the Maoists who benefited the most after the establishment of OHCHR in

2005. But now that they are in power, they don't want it.

Subodh Raj Pyakurel
In an Interview with the Kathmandu Post Daily
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Editorial

Empower Women for Sustainable Peace
The country is drafting a new constitution to institutionalize the historic achievements of Jana

Aandolan (People's Movement) II but if the voices of women were not incorporated in this constitution this

will invite another catastrophe in the country. Women waited silently for a long time in the hope that their

issues will also be prioritized along with the issues of national interest, security and people's livelihood but even

after the country became republic none of these agendas got prominence. After the election of the Constituent

Assembly all the political actors are engaged into political gives and takes while sidelining the pressing issues

of the country.

Women actively took part in the pro-democracy movement of 1990, during the decade long People's

War and also during the 19-day long April movement of 2006 that resulted in historic changes in the coun-

try but their issues did not get any highlight. The state remained biased towards women, which constitutes

nearly half of the country's population, and overlooked their agendas. At least 1,013 women were killed dur-

ing the period of Maoist insurgency while two women received martyrdom during the 19-day long April

movement, which is enough to know the role of the women for the historic changes but they were not given

peace dividends as they were entitled to. The constitutional provision of representation of five percent women

included in 1990 constitution remained unfulfilled till the third election of parliament. Though there is a pres-

ence of sizable number of women in the Constituent Assembly, they were bypassed while some of the most

important decisions were being taken at there. The government's commitment to ensure proportional repre-

sentation of women in every sector has remained unfulfilled.  

Despite positive indicator that there was sizeable representation of women in the Constituent

Assembly, lack of specific laws to address the violence against women and domestic violence, apathy of gov-

ernment to the victims, hypocrisy of the Nepali society and transitional situation of the country are the hin-

drances to ensure women's rights. Despite being a party to 16 international human rights instruments, includ-

ing the CEDAW and constitutional guarantee to right to equality and non-discrimination, Nepal still has dis-

criminatory legal provisions against women. The law enforcement mechanism also remains reluctant to ensure

women's rights. During a study conducted by INSEC about the incidents of rape in the year 2008, in most

of the cases police did not take strong action against perpetrators and in some cases police also denied filing

complaints under various pretexts. 

Though the government and political parties have recognized that the denial of women’s rights not

only as violation of women’s rights but the gross violation of human rights but they are yet to translate their

commitments into reality. CEDAW provides a working forum for the process of eradicating gender - based

violence and promoting gender equity in international community and every level of national life. Similarly,

Article 20 of the Interim Constitution of Nepal 2007 has stated that every woman shall have the right to repro-

ductive health and other reproductive rights and no physical, mental or other form of violence shall be infect-

ed on any women, and such an act shall be punishable by law. But our reality is very bitter as our rulers lack

commitment to translate their commitments into reality. All the provisions related to women's rights and vio-

lence against women are limited in papers in the context of Nepal due to the indifference of the government

and the political parties.

The objectives of sustainable peace and creating a just and favorable society will not be achieved unless

women were mainstreamed and proportional representation of women ensured in every organs of the state

machinery. The state should suspend all the discriminatory laws and provide grounds to the women as equal

citizens of the state. Participation of women should be ensured in the peace process. 

3IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009
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Bring more reporting

"In terms of economic and

social rights, widespread and degrad-

ing poverty is probably the biggest

violation of human rights in Nepal.

People had high expectations that fol-

lowing the abolition of monarchy

and advent of genuine democracy,

there would be rapid progress in their

livelihoods." Mr Kul Chandra

Gautam had rightly captured the

aspiration of Nepali People in your

October-December 2008 Issue of

INFORMAL. Failure on the part of

the ruling governments of the past

(After popular movement of 1990)

has resulted in the royal takeover of

King Gyanendra and also the fall of

direct rule of King Gyanendra, so the

governments of republican Nepal

must understand the reality and act

accordingly. The Magazine had

focused more on Economic, Social

and Cultural rights, which is a must

for protection and promotion of Civil

and Political rights as hungry stom-

ach can not enjoy any right. The

comparative study of rights by

Tejman Shrestha really deserves

appreciation. I would also like to sug-

gest you to bring more reporting and

situation of grass-root level rather

than just reviewing the literatures and

giving intellectual inputs.

Prakash Kunwar

Koteshwor Kathmandu

INFORMAL: True reflection of

government's Commitment vs

Reality

I had an opportunity to go

through your quarterly publication

INFORMAL (October-December

2008) and found it very interesting

for the readers like me who are inter-

ested in the issues of human rights.

All the articles in the magazine are

not just the articles but eye-openers as

these articles exhibited our govern-

ment's commitments and the ground

reality. The facts presented in the arti-

cle 'Government's Apathy towards

People's Right to Food and Pain of

Karnali' show how indifferent our

government is towards the issues of

general people. As the country is

moving towards drafting a new con-

stitution, the members of the

Constituent Assembly should be able

to reflect the issues of deprived region

in the new constitution. Otherwise it

will invite another crisis in the coun-

try. As the country is engaged in the

constitution drafting process, I

request you to bring the issues related

with constitution drafting process in

the next issues. 

Samikshya Gautam

Kalopul Kathmandu

Good beginning, more needs to be

done 

I have gone through your

quarterly publication October-

December 2008 issue of INFOR-

MAL. The theme of the publication

'Dignity and justice for all of us' is

very relevant and has been able to sat-

isfy my long time hunger for human

rights knowledge. The article of

Bidhya Nath Bhurtel has elicited the

new dimension of economic, social

and culture rights. The interview

with Kul Chandra Gautam is very rel-

evant and has added the bricks to

make the magazine strong and rele-

vant. On the whole, INFORMAL

has tried to cover every aspect of

human rights but I did not find some

information that I was seeking for. It

could be better if you have incorpo-

rated the full text of Universal

Declaration of Human Rights, natu-

ral rights and fundamental rights

more specifically. I hope you will try

to satisfy us in the coming editions. 

Raju Thapa

Dhumbarahi Kathmandu

LLeett tt eerrss  tt oo  tthhee  EEddii tt oorr

Dear readers,

How do you find this edition of INFORMAL? Please send

us feedback about the contents of this magazine. Please also write

on what type of content you prefer to read in the INFORMAL.

Please send your valuable suggestions/ comments to us at infor-

mal@insec.org.np. Your valuable suggestions will be the best guide-

lines for us.
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Background 

The development of

human civilization

seems to have been influenced either

by patriarchal or matriarchal mode.

However, the matriarchy could not

be as influential as the patriarchy is.

So, the obvious traces are seen in the

treatment on human beings by their

gender. If we see the practice, women

have been treated as second sex in dif-

ferent civilizations and cultures. The

Christianity regarded women as the

subordinate to the male as the story

of the Bible says that Eve was created

out of Adam’s rib1 and she was the

cause of fall of men from the garden

of Eden. In Hinduism, women are

regarded as the goddess but it has

become more of a ritual. Moreover,

they are treated as weaker and less

wise than men. The instance of Sita

requiring to prove her chasity when

she was accused by her partner

Ramchandra shows how the position

of women created within the Hindu

society disregards  notion of placing

them in the position of goddess. An

effort has been made to discuss the

issues of exclusion to inclusion of

Nepali women in this article.

Let me focus on the Nepali

society where a woman is not given

an independent status. When she is

young, her father controls her. And

when she is grown up and gets mar-

ried, this role of father is substituted

by her husband. When she is old, her

son will do this job. Before marriage

as well, she is patronised even by her

junior brother as if he is her senior

and guardian. Thus all the time

throughout her life, she is treated as if

she is not able to make her own deci-

sion independently. 

The inequality of relationship

between husband and wife in Hindu

society is appalling. If husband passes

away, the wife is supposed to discard

the vermillion powder—the token of

her marriage, the red colours and red

clothes. Her second marriage is hard-

ly acceptable. Thus, she is forced to

live without colours and without

desires after her husband's death.  It

seems that she does not have her own

life at all after her husband’s death.

Unlike this, if a wife dies, the hus-

band can remarry immediately after

he completes 13-day long death ritu-

al. Thus he can mourn the wife’s

death by remarrying if he wishes so.

And the society welcomes it as if it is

his need and compulsion to run the

family. Thus, the relationship

between husband and wife is unequal

and unfair even after the death of the

spouse.

Unlike oriental society, the

European/western society is free from

such unfair practices. However, it

does not mean that it was always so;

westerners also suffered from such

drawbacks. In early days of

Renaissance in Europe, the perspec-

tive on viewing women was what the

Nepali society still has. The marvel-

lous example of renaissance literature,

Hamlet by William Shakespeare is

enough to depict the picture of

women in those days. There is a line

�Tejman Shrestha�

From Exclusion to Inclusion of
Nepali Women: A Myth or Reality?

In Hinduism, women are regarded as the goddess but it has become more of a rit-

ual. Moreover, they are treated as weaker and less wise than men. The instance of

Sita requiring to prove her chasity when she was accused by her partner

Ramchandra shows how the position of women created within the Hindu society

disregards  notion of placing them in the position of goddess. 

5IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009

1. The Holy Bible, Genesis, Chapter Two, The Gideon
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“Oh frailty! Thy name is women”2—

Hey weakness, your other name is

women. It seems that women are not

able to live their independent lives as

a responsible member of a society/

family without the guidance and sup-

port of males. Thus, women were

treated as weaker sex than the male.

The Road is not Rosy

During the Rana regime

women attending the school was

almost beyond imagination. Even the

elite group of the society believed that

sending daughter to school was to

spoil them. So, Nepali society had to

wait for long time to provide educa-

tion for girls and women. Before the

Sixth Five Year Plan (1980-1985),

policies on the reintegration of

women into the development process

was largely confined to education and

training programmes. It is only in the

Tenth Five Year Plan the issues of gen-

der and human rights were included.

This shows that how slow we are in

addressing the issue of women rights.

On the one hand, we have

some positive indicators that Nepali

society is moving towards the fairness.

We have so many instances of brutal-

ity of violence against the women

which have hardly been addressed.

That really makes everyone who

believes in rule of law think twice

whether we are really moving towards

making the just society or towards

anarchy. One of the examples is of the

murder of Laxmi Bohara, 28. Bohora

died on 6 June 2008, after her hus-

band allegedly beat and then poi-

soned her. She was a member of the

Women’s Human Rights Defenders

Network (WHRDN) in Kanchanpur

district and her husband and her in-

laws did not like her involvement in

this social work and constantly

harassed her. It is reported that her

husband regularly assaulted her. He

even threatened to throw her out of

the house3. The police denied receiv-

ing the First Information Report

(FIR) against the alleged murderer

saying that the husband should per-

form the "ritual". 

The government's irresponsi-

bility in bringing the perpetrator of

the murder of Laxmi Bohora fuelled

the protest programmes of women

rights activists against the govern-

ment’s unwillingness to set up an

autonomous women's commission to

end all forms of violence against

women. The conversion of protest

programme of relay hunger strike and

staging semi-naked protest pro-

gramme shows that the state has

hardly had any ear to listen the voice

of women narrated in the normal and

gentle manner. It is reported that the

protestors were repeatedly harassed by

security personnel. Human Rights

Post, a monthly publication of

National Human Rights Commission

(NHRC) reports that the women

rights activists got threatened from

unidentified groups for consolidating

their voice for demanding that the

perpetrators be brought before the

law4. 

Another instance is of the

allegation of witchcraft in the

adjourning area of the capital city

Kathmandu. Kalli Kumari BK of

Pyutar Lalitpur was accused of being

a witch and treated inhumanly by the

headmaster of the local primary

school. However, the administration

failed to bring the perpetrator under

the law for weeks. And the three

National Commissions--NHRC,

National Women Commission

(NWC) and National Dalit

Commission (NDC) held a joint

meeting5 at the NHRC Nepal to

It is only in the Tenth Five

Year Plan the issues of gender

and human rights were

included. This shows that how

slow we are in addressing the

issue of women rights.

On the one hand, we have

some positive indicators that

Nepali society is moving

towards the fairness. We have

so many instances of brutality

of violence against the women

which have hardly been

addressed. 

2. In Shakespeare’s one of the greatest tragedy, this line is spoken by Hamlet to his mother who marries her

brother in law(uncle of Junior Hamlet) after his father(Senior Hamlet) death.  

3. www.ahrchk.net visited April 12, 2009

4. National Human Rights Commission, Nepal, Volume 1, Issue 4, July Aug, 2008

5. NHRC Nepal Press Release, March 30, 2009.
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address the situation.  Still the case

remained unheard and NHRC sum-

moned the IG of Nepal Police,

Secretary for Home Ministry and the

CDO of Lalitpur District to inquire

why the incident had gone unheard

for weeks6. Thus, it shows that the

common people hardly feel the pres-

ence of state in this transitional situa-

tion. So, to expect everything to be

fine will be rather too early.

Slow but Steady Race of Nepali

Women in Politics

If we see the world scenario,

the women of New Zealand were the

first women who got the right to cast

vote in 18937. In Nepal, not only

female but also male got the voting

rights in 1951 after the end of Rana

regime. But, no woman occupied any

seat in the governments formed after

the introduction of democracy in

1951. Even the woman holding such

chair was a distant dream during the

period. It was Dwarika Devi

Thakurani who was elected as the

member of the parliament in the

General Election of 1958. She also

held the post of Assitant Minister for

Health and Local Development8.

The participation of women in poli-

tics was always discouraging. In the

general election of parliament of

1991, 1994 and 1999 female candi-

ates won only seven, seven and 12

seats or which is only 3.41%, 3.41%

and 5.88% respectively of the total

205 seats despite constitutional provi-

sion of the 5%9. The number of

women involvement in politics never

crossed the single digit till the

Constituent Assembly Election held

in 10 April 2008. Obviously, the sta-

tus of women is better and equal to

that of men if the country is demo-

cratic. So, the more Nepal is becom-

ing democratic, the better the status

of women is getting. 

In the CA Election, 2008, out

of 240 seats alloted for the First Past

the Post, only 29 women candidates

could secure their position10.

Out of 240, only 29 female

candidates won in the First Past the

Post system and in proportional sys-

tem, in 335 seats the number of

women representative is 145.

Altogether the number of female CA

members is 174 which is nearly one

third of the total number of 575

excluding the 26 members nominated

by the CA. And out of 26, five female

members are selected as the CA mem-

bers.

Enshrining Women Rights in the

Constitution and in the

Conventions

As the society always seems to

If we see the world scenario,

the women of New Zealand

were the first women who got

the right to cast vote in 1893.

In Nepal, not only female but

also male got the voting rights

in 1951 after the end of Rana

regime. But, no woman occu-

pied any seat in the govern-

ments formed after the intro-

duction of democracy in 1951. 
S 
N

Party Female
Candidates

Male
Candidates

Total Female
Winner

Male
Winner

Total

1 CPN M 42 198 240 23 97 120
2 NC 26 214 240 2 35 37
3 CPN UML 27 212 239 1 32 33
4 MJAF 3 100 103 2 28 30
5 TMLP 4 90 94 1 8 9
6 NSP 4 83 87 4 4
7 Janamorcha 28 175 203 2 2

6. Ibid, April 8, 2009.

7. Regmi, Padam Sharan,  Women Participation in Politics and Held Constituent Assembly Election,

Mamata, Kanya Campus: Pokhara, 2009.

8. Ibid

9. Adhikary, Rabindra, Constituent Assembly, Democracy and Restructuring, New Hello Stationery & Books

House: Pokhara, 2063 BS.

10. National Electoral Commission, ( NEC) Nepal, website, http://www.election.gov.np/EN/legal/acts.php

Genderwise Representation in CA
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have been tilted towards either of the

genders, the human endeavous are

devoted to maintain the fairness

between them. Within the nation, the

state has formulated its municipal

laws whereas in the global level, dif-

ferent charter or treaty mechanisms

have been developed. Here we can

trace it with the Universal

Declaration of Human Rights (1948).

In the preamble of the Declaration, it

has been rightly observed that the

foundation of the world peace is

recognition of dignity of the people.

So, without realizing the dignity of

women, no sustainable peace can be

realized. 

The UN brought a separate

convention -- Convention on the

Elimination of All Forms of

Discrimination against Women, 1979

(CEDAW) to adress the women's

rights. Though Nepal became the sig-

natory party to the Convention with-

out any reservation in 1991, no major

achievements have been achieved as

far as ending VAW is concerned

except the enactment of considerable

number of laws relating to the elimi-

nation of all forms of discrimination

against women. But enactment of

laws alone can't bring about any

change in the society. More important

is to let people know that there exists

a law against domestic violence and

that it works. Moreover, only becom-

ing the signatory to the international

conventions also does mean every

thing. We have the examples that

some of the South Asian countries

have tried to better their human

rights record by signing almost all the

UN conventions but the situation has

not improved significantly. On the

other hand, there are some countries

who have their municipal law quite

well functioning despite the fact that

they have not ratified many interna-

tional conventions. 

The Constitution of Kingdom

of Nepal, 1990 provided non-discrim-

ination and the equality as the funda-

mental rights. It also says that all peo-

ple are equal before the law. Thus, the

journey to equalizing men and

women is moving ahead though not

to the extent it should be. Interim

Constitution of Nepal, 2007 is quite

significant from this point of view.  In

its preamble, it is mentioned that the

constitution has been promulgated

having determined to resolve the

existing problems related to gender

along with other problems of inclu-

sion of backward groups. It is for the

first time in the constitutional history

of Nepal that the issue of gender is

addressed so directly in the preamble. 

Likewise, in the chapter of

Citizenship it is mentioned that any

person whose father or mother is

Nepali is a Nepali11. Thus, now a

child can get Nepali citizenship on

the basis of his/her mother's citizen-

ship certificate.  However, there is still

discrimination that a foreign man

marrying Nepali woman can not get

citizenship as the foreign woman can.

Interim Constitution of

Nepal, 2007 can be said as a land-

mark in the moveement of women

rights in Nepali history since for the

first time the women's rights has been

incorporated as the fundamental

rights in the constitution. Under the

Section of Fundmental Rights sub-

section “Rights of women”12, rights

of the women are mentiones as:

(1) No woman shall be discriminated

against in any way on the basis of

gender.

(2) Every woman shall have the right

to reproductive health and other

reproductive rights.

(3) No physical, mental or other form

of violence shall be inflicted on

any woman, and such an act shall

The Constitution of Kingdom

of Nepal, 1990 provided non-

discrimination and the equali-

ty as the fundamental rights.

It also says that all people are

equal before the law. Thus, the

journey to equalizing men and

women is moving ahead

though not to the extent it

should be. Interim

Constitution of Nepal, 2007 is

quite significant from this

point of view. 

11. Part 2 of Chapter 2, Citizenship, Interim Constitution of Nepal, 2006

12. Ibid, Article 20
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be punishable by law.

(4) Sons and daughters shall have

equal rights to ancestral property.

Thus, for the first time in

Nepal, daughter also has the equal

rights on her ancestral property and

any violence against women is pun-

ishable by law. Previously, daughter

had to remain unmarried for 35 years

for enjoying the property rights. And

if her brothers have already parted

from their parents. then the law was

silent about the remedy.  However,

only writing in the constitution does

nothing except adding more orna-

ments to the text unless it is  materi-

alized in practice. Similarly the special

provision on care of women under

Right to social justice13it is men-

tioned that--Women, Dalits, indige-

nous ethnic groups [Adivasi Janajati],

Madhesi communities, oppressed

groups, poor farmers and labourers,

who are economically, socially or edu-

cationally backward, shall have the

right to participate in state structures

on the basis of principles of propor-

tional inclusion. Likewise, there is a

constitutioal provision that the polit-

ical parties must be “inclusive” in

choosing candidates for the con-

stituencies and ensure proportionate

representation of women, Dalits,

indigenous tribes, people from back-

ward regions, Madhesi and other

groups in their lists for the election

under proportional representation

system. And overall at least one-third

candidates must be women. 

Likewise, in the formation of

the National Human Rights

Commission, there is a constitutional

proviosn that it must be inclusive

through the mandatory representa-

tion of women. Except for this, there

is no such mandatory provision for

the formation of other constitutional

commissions and other commissions.

Thus, the process of inclusion of

women seems to have been geared up

albeit slowly.

The then His Majesty

Government of Nepal (HMG/N)

established National Women's

Commission (NWC) in 2002 with

the aim of getting advice on effective

implementation of the international

human rights instruments and devel-

oping policies and programmes  But

the Commission itself is not still clear

about its mandate and does not have

enough resources—both physical and

human. It has been handling the reg-

istered cases of gender violence and

conducting workshops on how can

the Commission be more effective.

Not only the women rights defenders

but all who believe in just society are

pointing at the need of treating

domestic violence as a criminal

offence punishable by law. Delayed

passing of bill in domestic violence

itself shows the mentality of the soci-

ety in this regard.

Violence against women

(VAW) has taken a variety of forms. It

is shameful that despite a steady

increase in incidents of gender-based

violence, the country has no specific

law to punish the perpetrators so far.

So, most of such cases remain unre-

ported as there is no specific munici-

pal law to take domestic violence as a

criminal offence.

Social and Economic Rights and

Women

As Nepal has patriarchal soci-

ety, the ultimate decision maker in

the family in economic issues is either

father or husband. Until and unless

women are equipped with the eco-

nomic backup, the debate of equality

and independency remains confined

to the text of the law or constitution

or other literature. According to

Robert Alan Dahl14, economic and

social rights are rarely mentioned in

the American constitution and the

constitutions written in the 19th cen-

tury. And they are incorporated in the

constitutions which are written after

the World War II. However, it is

found that even the long narrated

such rights in the constitutions are

mere indicative ones. Thus only men-

tioning such rights in the constitu-

tions with our proper mechanisms of

enjoying them is no more than the

ornaments of such constitution. 

Conclusion

To sum up, we don’t have

long recorded history of women

movement from exclusion to inclu-

sion. Since, the country experienced a

century of Rana regime, subsequent

instability for a decade followed by

three decades of autocratic Panchayat

regime, the movement of inclusion

could not get the first priority in the

national politics. Again, after the

restoration of democracy in 1990, the

politics of mutual trust and co-exis-

tence could not flourish and it did

not address the voice of down trod-

den people. The constitutional provi-

sion of representation of five percent

women also remained unfulfilled till

the third election of parliament in

1994. The representation of women

in CA elected after the formal ending

of a decade long armed conflict is

encouraging. Despite this positive

indicator, lack of specific law to

address the violence against women

and domestic violence, apathy of gov-

ernment towards the victims,

hypocrisy of the Nepali society and

transitional situation of the nations

are the hindrance to overcome to

reach the destination. Moreover, the

journey to fairness is always a process

rather than hitting the destined goal.

13. Ibid, Article 21

14. Prajatantrako Barema

INFORMAL APRIL 2009  5/20/09  3:37 PM  Page 9



10 IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009

The women’s right move-

ment in Nepal has a fas-

cinating—albeit relatively short—his-

tory. While voices about discrimina-

tion between the sexes have been

raised since much earlier in different

forms, the issue—and the horrible

impact it had on women—began to

come to the fore arguably as a result

of the decision of the Supreme Court

in Meera Dhungana1 in 1995 in the

case of inheritance right of a daugh-

ter. It's been more than seven years

since the decision and some achieve-

ments have been made ever since.

With the eleventh amend-

ment of Country Code, equal right to

parental property and legalization of

abortion at its core, the women’s

rights movement has been a success-

ful movement even though it is not

comprehensive, despite all the social

hurdles that are present in any under-

taking of this kind. At the formal

level, there have been few positive

changes in the law. However, the

story does not end—but merely

begins—there. This article has

attempted to analyze some of the pos-

itive steps, gaps in the initiatives,

remaining discrimination against

women after the publication of

"women's right at the cutting edge of

international human rights."2

Inclusion Of Women's Right

The Supreme Court has rec-

ognized treaty jurisprudence inter-

preting international human rights

instruments as a national law in

Reena Bajrachray’s case3 and also

declared existing discriminatory poli-

cy of Royal Nepal Airlines

Corporation ultra-vires. This signifi-

cant step taken by the Supreme Court

was encouraged by the concerns

raised in the Concluding Comments

of the CEDAW Committee4 on the

views expressed by Supreme Court

while interpreting discriminatory

laws against women, which stated

that any laws that do not confirm

with culture and tradition of the soci-

ety shall be disrupted. Important

power and responsibility lies in the

hands of the judiciary for the inclu-

sion of women’s human right.5

Rape is Rape, No Matter Whoever

Commits it, Marital Rape Cannot

be Excluded from Rape

In Meera Dhungana for

�Advocate Sapana Pradhan Malla�

Inclusion of Women's
Human Rights and
Politics of Exclusion

With the eleventh amendment

of Country Code, equal right

to parental property and legal-

ization of abortion at its core,

the women’s rights movement

has been a successful move-

ment even though it is not

comprehensive, despite all the

social hurdles that are present

in any undertaking of this

kind. At the formal level, there

have been few positive changes

in the law.
1. Meera Dhungana vs. Ministry of Law and Justice, NKP, 2052, Vol 6, p.462

2. Annual Survey of Nepalese Law 2001, Nepal Bar Council, pp 260-265

3. Reena Bajracharya vs. RNAC, NKP, 2057, Vol. 5, p376.

4. On the Initial Report to CEDAW about the interpretation of discriminatory laws by the Supreme

Court.

5. Supreme Court of Nepal has interpreted that six months probation time mentioned for women

health employees cannot be assumed different from the special probation period of Women Civil

Servant.
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FWLD vs. HMG/N6, a writ petition

was filed challenging the

Constitutional validity of No. 1 of

Chapter on Rape in the Country

Code 1963 that has defined rape as

the act of having sexual intercourse

with a girl, widow or other's wife not

attaining the age of sixteen years with

or without her consent in whatsoever

manner or attaining the age of sixteen

years without her consent in whatso-

ever manner either exerting threat,

pressure or coercion or with undue

influence. This definition of rape did

not include the act of sexual inter-

course with one's own wife without

her consent and excluded such act as

a crime. In this case the Supreme

Court said rape is one of the major

offences amongst the criminal

offences of grave nature. Rape is an

inhuman act that violates women's

human rights and directly causes seri-

ous impact on individual liberty and

right to self-determination. It also

causes adverse impact on physical,

mental, family and spiritual life of a

victim woman. Unlike consensual

sexual intercourse in which both per-

sons willingly participate in the inter-

course, rape involves use of force and

threat by the rapist. Therefore, in a

civilized society, rape is taken as a

heinous criminal offence without

exception. Rape being a heinous

criminal offence and since it has not

been categorically immune by law,

interpretation of No.1 of the Chapter

on Rape has to be reformed reflecting

the international law including inter-

national treaties, instruments, and

principles of law. The Court also said

if a woman is human; they are also

entitled to all rights that a human

being is entitled. A marriage does not

mean that a woman needs to be a

slave. To say that a husband can have

intercourse with his wife without the

wife's consent is to deny independent

existence, right to live with self-

respect and right to self-determina-

tion. Any act which results in non-

existence of women, adversely affects

on self-respect of women, infringes

upon right of women to independent

decision making or which makes

women slaves or an object or proper-

ty.

The Court further said it can

not be said that any man who com-

mits heinous and inhuman crime of

raping a woman may be immune

from criminal law simply because he

is her husband. Such husband has to

be liable to the punishment for the

offence he has committed. It has also

mentioned in it's decision that as a

punishable offence, there is a situa-

tion of gap of legal provisions follow-

ing the rape of one's own wife – such

as providing immediate relief by

allowing to live separately or to

divorce the rapist husband; prescrib-

ing the degree of offence in rape com-

mitted in the circumstance of child

marriage. Hence a directive order has

been issued by the Supreme Court to

the Ministry of Law, Justice and

Parliamentary Affairs, to introduce a

Bill for bringing necessary amend-

ments with regard to the said gaps

and for making complete legal provi-

sions for justifiable and appropriate

solution in an integrated manner with

regard to marital rape taking into

account the special situation of mari-

tal relationship and position of a hus-

band.

Lower Punishment in Raping a

Prostitute is Discrimination based

on Profession

A writ petition filed by

Sapana Pradhan-Malla for FWLD vs.

HMG/N7, challenged the

Constitutional validity of No. 7 of

Chapter on Rape in the Country

Code 1963 that stated' in case, any

person commits rape in any manner

to a prostitute without her consent

A directive order has been

issued by the Supreme Court

to the Ministry of Law, Justice

and Parliamentary Affairs, to

introduce a Bill for bringing

necessary amendments with

regard to the said gaps and for

making complete legal provi-

sions for justifiable and

appropriate solution in an

integrated manner with

regard to marital rape taking

into account the special situa-

tion of marital relationship

and position of a husband.

6. Publication of decisions relating to human rights, 2059, Special Issues, Supreme Court, p.129.

7. Ibid, p.144.
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and through the use of force he shall

be punished with a fine not exceeding

Rs. 500 or, with imprisonment not

exceeding one year, and whereas, No.

3 of the Chapter has provided that if

any person rapes a woman depending

on the age of the girls, he shall be

imprisoned for three to ten years.

Thus, the law itself has provided pun-

ishment differently to the culprit as

per the status of women, where as cul-

prit should not be punished different-

ly on the basis of victim's personal,

professional, social or legal status.

In this case Supreme Court

said the provision, which provides less

punishment for rape to a prostitute,

has discriminated against them with-

out any reasonable grounds, constru-

ing them as lower class. The existence

of such laws, which are discriminato-

ry and unequal among citizens, does

not comply with the spirit of the

Constitution. It is not reasonable to

think that the punishment for the

crime should be different only on the

basis of any profession or any individ-

ual's character. If we keep in force

such discriminatory legal provisions,

it further encourages the rape of pros-

titutes. It is, therefore, not reasonable

to keep in force such legal provisions

that encourage grave crimes.

The main components for

rape are threat, intimidation and use

of force. Mens rea and actus reus of

the criminals exists in a same manner

in a rape no matter if it is against any

woman. And the legal provision

which punishes less and more for the

same type of crime only on the basis

of a victim's character and profession

becomes discriminatory according to

the spirit of the Constitution and var-

ious International Conventions on

Women and Human Rights and the

recognized principles of the Justice as

well. 

These initiatives form judici-

ary is seen as an adoption of

International human rights frame-

work to provide women de facto

rights. As a result of judicial interven-

tions in many test cases8 filed on

equality issues, the government sub-

mitted Country Code (11th amend-

ment Bill) in the parliament in 1997

and after seven years of social and

political battle the bill was passed by

the House of Representatives in

March 14, 2002.9 Initiatives to bring

comprehensive and effective laws

were made by registering the Bills on

Domestic Violence and Trafficking in

Persons in the Parliament. However,

the Bills lapsed as the parliament dis-

solved in May 23, 2002.10

Daughter is Recognized as an Heir

of the Family

Daughters are accepted as

heir to inherit paternal property, wid-

ows are provided full right to inheri-

tance, Right of wife is created in hus-

band's property before attaining the

age of 35 and complete 15 years of

marriage, duties for upbringing of the

daughter is provided and one share of

husband is given to a wife at the time

of divorce. It has also created effec-

tiveness in judgment execution in the

cases relating to share of property.11

Some Discriminatory Laws on

Adoption has been Amended

The new amendment has

changed the provision that women

whose husbands are still living or who

have living sons of their own or of co-

wives are precluded from adopting a

child. Now the law provides a wife

who has separated from her husband

after taking her share of property to

adopt a child, if she does not have her

8. Chanda Bajracharya vs. Parliament Secretariat et. al. NKP 2053, Vol. 7, p.537. Sapana Pradhan

Malla for FWLD vs. Ministry of Law and Justice, writ No. 2824, Decided on 2053.4.3 B.S. (July

18, 1996).

9. However, Bill got royal seal only on 26th September 2002 and under the law until bill gets royal seal

it cannot be enforced. Hence Bill became effective only from 26th September 2002.

10. Jestha 9, 2059 B. S

11. Eleventh Amendment to the Country Code.

The main components for rape

are threat, intimidation and

use of force. Mens rea and

actus reus of the criminals

exists in a same manner in a

rape no matter if it is against

any woman. And the legal pro-

vision which punishes less and

more for the same type of

crime only on the basis of a

victim's character and profes-

sion becomes discriminatory

according to the spirit of the

Constitution and various

International Conventions on

Women and Human Rights

and the recognized principles

of the Justice as well. 
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own son. The new law has also

restricted for adoption if it is only

daughter, before this amendment

adoption was restricted if it was only

a son.12

Mental Torture Ground for Divorce

The law has provided new

grounds for divorce, one is mental

torture, and another is if the spouse

has sexual intercourse with any other

person. Before, only husbands had

right to divorce on the ground of infi-

delity of their wives.13

Abortion is Legalized in Certain

Situations 

The new law provides right to

abortion up to 12 weeks of pregnancy

for any woman and 18 weeks in case

the pregnancy is due to rape or incest.

The law provides for the right to per-

form abortion with the advice of

medical practitioner at anytime, in

case any pregnancy poses danger to

the life of the pregnant woman or to

her physical or mental health or it

leads to the birth of a disabled child.

Sex based abortion is prohibited and

a mother's consent is important

before performing abortion.14

Increased Punishment in Rape

Cases

The amended law has

increased the punishment in rape.

The law regards pedophilia as rape

and provides for an additional pun-

ishment in pedophilia,15 gang rape

and rape of disabled and pregnant

woman.16 The law also provides

equal punishment of imprisonment

of up to 1 year or fine up to five thou-

sand for both men and women who

commit bestiality.

Increased the Age of Marriage

Discriminatory punishment

on misrepresenting marriage has been

amended. The law has also increased

the age of marriage for 18 years both

for a girl and a boy with consent of

marriage. Without the consent of

parents, the age for marriage has been

increased for 20.17 It has increased

punishment for child marriage. It has

also decriminalized unmatched mar-

riage.

Politics Of Exclusion

Eleventh Amendment has not been able

to Eliminate all the Discriminatory

Laws against Women 

Despite being a party to 16

international human rights instru-

ments,18 including the CEDAW, and

constitutional guarantee to right to

equality and non-discrimination,

Nepal still has discriminatory legal

provisions against women.19

Eleventh amendment to the Country

Code20 has created rights of women

on the basis of their marital status.

The discriminatory laws against

12. Ibid.

13. Ibid.

14. Ibid.

15. Country Code 1963 ( 11th amendment), Chapter on rape, No.9A.-If any person commits, or causes to be committed, any kind of unnatural sexual inter-

course with any minor, such person shall be deemed to have committed rape and shall be punished with imprisonment of up to additional one year, in addi-

tion to the punishment referred to in number 3 of this Chapter, and the court has to get reasonable compensation provided by the offender to such minor,

taking into account, inter alia, of the age and grievance caused to that minor."

16 Country Code 1963 ( 11th amendment), Chapter on rape,"No.3A- Those who commit rape of a woman in group, or one who commits rape of a pregnant,

disabled or incapacitated woman, shall be punished with imprisonment of additional five years, in addition to the punishment referred to in this Chapter."

17. Country Code 1963 ( 11th amendment), Chapter on marriage, No.2.- No marriage shall be contracted or got contracted if the man and woman are not of 18

years of age where the consent of guardian is available and not of 20 years of age where such consent is not available. If the marriage is contracted contrary to

this provision, the principal offenders having attained majority, out of those committing the offense, shall be liable to the following punishment:- Where the

marriage of a girl below 10 years of age is contracted/procured, punishment of imprisonment for a term from six months to three years and a fine of one thou-

sand to ten thousand rupees----------------------------1

Where the marriage of a girl over 10 years and below fourteen years of age is contracted/procured, punishment of imprisonment for a term from three months

to one year and a fine of up to five thousand rupees----------------------------2

Where the marriage of a woman over fourteen years and below eighteen years of age is contracted/procured, punishment of imprisonment for a term not exceed-

ing six months or a fine of up to ten thousand rupees or both----------------------------3

Where the marriage of a woman or man below twenty years of age is contracted/procured, punishment of imprisonment for a term not exceeding six months

or a fine of up to ten thousand rupees or both----------------------------4

One who contracts or arranges marriage without knowledge that marriage is arranged or contracted lying that it is within the limitation of law is not liable to

punishment--------------5

Out of the priest, matchmaker and other abettors who knowingly performs the acts of marriage prohibited under the above-mentioned provisions, one having

attained majority shall be punished with imprisonment for a term of up to one month and a fine of up to one thousand rupees------6

Notwithstanding anything contained in the above-mentioned clauses of this number, in cases where marriage has not yet been contracted but it has already

been set after performing the rites and rituals, the principal who has arranged it shall be punished with a fine of up to five hundred rupees and the set matter

shall be invalidated-----------7

The fines imposed under clauses 1, 2, 3 and 4 above shall be collected, if they are paid, and be given to that girl, woman or man. If the fine is not paid, the

partition property of that person subject to punishment shall be confiscated, and the figure of punishment recovered there from shall be provided to that girl,

woman or man. If the fine cannot be recovered from the confiscation of property, the offender shall be punished with imprisonment for up to three months

for the fine not recovered--------8

Where the marriage has been contracted before the man or woman has attained the age of eighteen years and no offspring is born to them, the man or

woman who has so got married before his or her age of eighteen years may, if he or she does not accept the marriage after he or she has attained the age of

eighteen years, void such marriage--------9

18. Though, the Parliament had passed a resolution to ratify the Convention on the Suppression of Immoral Trafficking and Exploitation of Prostitution of Others,

1949, it is yet to be deposited with the UN Secretary General.

19. Discriminatory Laws in Nepal and Their Impact on Women: A Review of the Current Situation and Proposals for Changes, FWLD, August 2000.

20. The Country Code (Eleventh Amendment) Bill has been passed by the Parliament on March 14, 2002 and it has received the Royal Seal on September 26,

2002.
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women pose a major hurdle in the

road to achieving gender equality.

Although eleventh amendment of the

country code has recognized daughter

as heir equally as the son, it provides

that daughters should return her

share in case she gets married after

taking her share. Similarly, a provi-

sion in the Code that daughter

should return intestate property after

her marriage is more discriminatory

than the previous law where a daugh-

ter was not required to return intes-

tate property once she received. The

Code established that men are enti-

tled to divorce if it is proven by the

Medical Board recognized by HMG

that he has no children within 10

years of their married life. Women are

not entitled to divorce on the same

ground.The recent amendment has

not been able to change many dis-

criminatory provisions in the

Country Code.

Insufficient Special Measures

Recognizing the special needs

of women, efforts have been made to

uplift them by enacting special laws

and by initiating few specific pro-

grams in their favor. However, the

existing special measures are insuffi-

cient in quantity and inadequate in

quality.21

Lack of Awareness on Women's

Rights

Women themselves, for

whom the rights are created and

demanded, are not aware of their

rights. Patriarchy and gender stereo-

types are some of the major hurdles to

women’s empowerment and equality.

As existing laws are scattered, it is dif-

ficult for the average person to be

aware of the rights without wider dis-

semination of information. In a

country like Nepal, where limited

resource is allocated for women's

development, this poses a major chal-

lenge. Though much effort has been

made to increase sensitization/aware-

ness of gender issues at various levels,

there is still a long way to go. The

patriarchal norms and values still

reflect in the laws, judicial interpreta-

tion, policies and programs. The lack

of gender sensitization has lead to

biases against women, which general-

ly result in violation of women's basic

human rights and fundamental free-

doms.

Lack of Conceptual Clarity on the

Principle of Equality

Lack of conceptual under-

standing among the legislators, inter-

preters and enforcers on principle of

equality has created confusion rein-

forcing protectionist approach, which

further limits women's fundamental

rights and freedom. Negative argu-

ments against special measures

obstruct the achievement of substan-

tive gender equality as they hamper

the implementation of special meas-

ures in favor of disadvantaged group.

Some positive initiatives

reflected in the judicial decision can-

not be said to be sufficient to reflect

the protection and promotion of

human rights of women in the

national context, as even today Court

has been excluding women from the

Constitution as an independent citi-

zen to confer citizenship to their chil-

dren or spouse.

There are existing discrimina-

tory citizenship laws,22 and which

was challenged in Chadrakant

Lack of conceptual under-

standing among the legisla-

tors, interpreters and enforcers

on principle of equality has

created confusion reinforcing

protectionist approach, which

further limits women's funda-

mental rights and freedom.

Negative arguments against

special measures obstruct the

achievement of substantive

gender equality as they ham-

per the implementation of spe-

cial measures in favor of dis-

advantaged group.

21. Special Measures and their impact on women, FWLD 2003.

22. The law provides citizenship right to those children whose father is citizen of Nepal at the birth of the

child by descent (Article 9(1) of the Constitution of Kingdom of Nepal 1990) that excludes mother

from lineal descent. A child found in Nepal is deemed to be citizen until father is traced (Article 9(2)

of the Constitution of Kingdom of Nepal 1990) that denies existence of mother. A provision where a

foreign woman married to Nepali citizen providing right to acquire citizenship (Article 9(5) of the

Constitution of Kingdom of Nepal 1990) that denies similar right to Nepali women marring a foreign

citizen is denied.

INFORMAL APRIL 2009  5/20/09  3:37 PM  Page 14



15IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009

Gyawali's case23 the court quashed

the writ petition arguing court lack

jurisdiction for judicial review of con-

stitutionality of the constitutional

provision. Going beyond the inter-

pretation made in Benjamin Piters24

where Court argued “Article 11 of the

Constitution is a general provision

and the provision in the part two of

the Constitution, relating to citizen-

ship , is a specific one, the Court

claimed that the special provision will

prevail in case of contradiction with

the general provision”, whereas in this

case court said that “ if there is a con-

tradiction between two articles of the

constitutions harmonious construc-

tion can not be applied as each article

have its own objectives and they are

independent from each other”. This

decision reflects how patriarchal val-

ues are deeply rooted in the mind of

law makers and law interpreters deny-

ing same treatment to women in the

name of women being subject to go

away, subject to give away. Policy

makers and even politicians bringing

arguments that nationality issue is

very sensitive and also matter of

national security, even raising the

concern about open border with

India. But my simple argument is,

can in the name of open border, you

can discriminate only women and

deny right as an equal citizen. Why

State donot want to recognize a

woman, as a mother, as an independ-

ent identity and as a citizen?

I would also like to bring

another example, where Foreign

Employment Act, 1986 was amended

inserting a new25 provision, which

requires foreign employment agencies

to take approval of guardians of

women and the HMG/Nepal before

sending women for foreign employ-

ment. Men need no such require-

ment. 

A ministerial level decision

has also been taken restricting

women's employment in the Gulf

countries in the Middle East.

However, this has not deterred

women from seeking foreign employ-

ments, and many are leaving the

country illegally and are therefore

more vulnerable to exploitation.

Sabin Shrestha for FWLD filed a writ

petition26 against the violation of

fundamental right to equality guaran-

teed by the Constitution arguing that

the women should enjoy the same

employment opportunities as men.

Unfortunately, the judges of the

Supreme Court were unable to distin-

guish between substantive equality

and discriminatory laws. Though this

provision is based on protectionist

approach, which restricts various

rights of women in the name of pro-

tection, the Supreme Court has vali-

dated the provision on the basis of the

constitutional provision, which

allows for special laws for the

advancement and protection of

women.

Similarly in another writ peti-

tion filed by Prakash Mani Sharma of

Pro-Public vs.HMG/N challenging

the provision that requires a woman

below 35 years of age to take approval

from her guardian to get a passport,

according to Passport Rules, 2027

B.S. The Supreme Court quashed the

petition without even issuing the

show cause to the government. This is

a clear example reflecting the igno-

rance of the law interpreters at the

highest level about the concept of

substantive model of equality. As a

result of this, the international com-

mitment shown regarding the women

by Nepalese Government is confined

in the commitments only. In this sit-

uation the challenge seems to be to

recognize the need for an accountable

state - a state that is made responsible

for its actions nationally and interna-

tionally in the clear-cut understand-

ing of human rights frame work and

concept of equality.

In recent years, gender equal-

ity movement has made some

progress in various fields, especially

on elimination of discrimination

against women. The wide disparities

between men and women cannot be

narrowed down only through inclu-

sion of formal law. It requires bridg-

ing the gender gap, which is a result

of long history of women’s social and

cultural exclusion, through the inclu-

sion of substantive equality in the

laws, policies and programs to bring

equality in result.

At least all the organs of the

Government, Political Parties have

recognized denial of women’s rights

not only as violation of women’s

rights but as gross violation of human

rights and realized their legal respon-

sibility for such wrongs but also their

accountability for inclusion of

women. However the challenge is to

reconceptualize human rights to

include the human rights of women

and to extend beyond the dictates for

equality to cover concerns particular

to women as a women.27 We have to

remind our government and political

parties today that in spite of the

apparent consensus on inclusion of

women, the politics of exclusion of

women has been questioned and will

continue to be questioned.

(Courtsy: www.fwld.org.)

23. Chandraknat Gyawali Vs HMG Nepal, Supreme Court bulletin 2059, Vol 9 p 1.

24. Benjamin Piters Vs Department of immigration , NKP 2048, vol 11, p 479

25. Section 11 of Foreign Employment (Second Amendment Act, 2054).

26. Supreme Court Bulletin, 2058, Vol. 19 p1

27. International Human Rights law and Practice: Implications for Women, Florence Butegwa, From Basic Needs to Basic Rights, Edited by Margaret A.

Schuler, page 38.
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Context

Nepal is passing through a

transitional phase,

whose complexity involves multiple

factors. A restored democracy and

newly experienced post-conflict sce-

nario has been setting up the very fab-

ric of Nepali society. The nature and

dynamics of possible conflicts and

outline of the peaceful and democrat-

ic nation-building process have been

detrimental to this course.  

After the election to the

Constituent Assembly (CA) in April

2008, Maoist party is leading a new

government. Nepal’s political transi-

tion to peace has largely demanded

proper address to the long-standing

causes and outfits of impunity. The

programme and policy introduced by

the government on 14 September

200-- states logical ending of peace

process, establishment of rule of law

by ending existing situation of

impunity in the country. However,

extended and deepened haggling pol-

itics suggests that the restoration of

rule of law and promotion to full

respect for human rights is not in the

priority of current government. 

Now the period of political

transition offers both opportunities

and challenges for the protection and

promotion of human rights and

establishment of peace in the society.

There is no coherent state policy on

transitional justice and peace build-

ing. Debate on transitional justice has

remained central during the entire

peace process and even after the for-

mation of the Interim Parliament.

Comprehensive Peace Accord, 2006,

Interim Constitution, 2007, the

Common Minimum Programme,

2007 of the Interim Government and

23-point agreement by the Seven-

Party Alliance, 2007 provide for an

establishment of the Truth and

Reconciliation Commission, Peace

and Rehabilitation Commission,

High Level Investigation

Commission on Disappearances and

Commission for Restructuring of the

State to ascertain rule of law and sus-

tainable peace and create conditions

propitious for national reconciliation.

State of Peace Initiatives

Nepal is now witnessing his-

tory in the making.  A new political,

economic and social transformation is

underway. After successfully holding

the election of Constituent Assembly,

the newly elected body of CA

declared Nepal a federal democratic

republic. As a consequence of this,

almost two and half century old

monarchy was abolished which was

primarily responsible for the perpetu-

ation of underdevelopment, poverty

and hunger in Nepal. Consolidation

of feudalism under the monarchy had

aggravated discriminations in every

sphere of state structure and Nepali

society. Now we are in the process to

unblock the progressive transforma-

tion of Nepalese society. 

No doubt Nepal took a big

�Bijay Raj Gautam�

Peace Initiatives in
Nepal: State and
Challenges

Now the period of political

transition offers both opportu-

nities and challenges for the

protection and promotion of

human rights and establish-

ment of peace in the society.

There is no coherent state poli-

cy on transitional justice and

peace building. Debate on

transitional justice has

remained central during the

entire peace process and even

after the formation of the

Interim Parliament.
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step towards establishment of sustain-

able and democratic peace. The com-

pletion of CA election was itself a

landmark achievement in this regards.

The composition of CA is probably

the most inclusive in the country till

date. Out of the total members,

women representation in the CA is

one third. The representation of eth-

nic community and dalits in CA is

almost at par with their size of the

population. The minorities and most

deprived communities with a danger

of gradually loosing their identity are

members of the CA. The diversity of

the nation has been in a large extent

reflected in the institution of the CA.

This reflects democratic aspirations of

the people. 

The broad based inclusive and

participatory constitution making

process would be an efficient and

authentic way to address the conflict,

and it could also be a tool for the con-

flict transformation and peace build-

ing. But still Nepal has a long way to

go to establish a genuine and sustain-

able peace. The justice, human rights,

and democratic and genuine partici-

pation are the basic elements of peace.

Despite the possibilities, Nepal is fac-

ing a difficult and painful transition

and is now in extremely vulnerable

and fragile stage.  

It is in the process of creating

mechanisms to deal with the past

human rights violations through

truth and reconciliation commission,

inquiry commission on disappear-

ances, forming a commission on state

restructuring and also launching wide

ranging agrarian reform with aboli-

tion of feudal production relations

through scientific land reform will

form the cornerstone of new Nepal. 

Basic Issues and Challenges

Despite so many successes on

the way to consolidate peace process,

there are still some downside risks.

Often the commitments made pub-

licly by leaders are ignored at the

ground. Below are some issues to be

addressed at the soonest: 

Addressing Impunity and Rule of

Law 

The country is undergoing a

transitional phase from armed con-

flict to democracy and peace. The

issue of impunity has been an issue of

prime concern for human rights

defenders in Nepal since the success

of people's movement for democracy

in 1990. However, the concerns

remained unaddressed throughout

the decade and still the state appara-

tus is not serious in taking up the

issue at the political level. Instead, it

has entirely encouraged the perpetra-

tors of grave human rights violations

of the past, regain power and enjoy

impunity. No one is brought to jus-

tice for the wrongdoing or the serious

crimes committed in the past. The

justice delivery mechanism has also

become weak and hapless. Nepal

needs an effective and credible mech-

anism for transitional justice.

The respect for the rule of law

is a basic ingredient of any peace ini-

tiative and is also the hallmark of a

civilized society. But in contrary to

this, there is a state of lawlessness and

anarchy in Nepal. The law enforce-

ment agencies and institutions have

become weak, fragile and inefficient.

Nepal is suffering from the soft state

syndrome, a state which is unable and

inefficient to properly implement its

own laws. 

Integration of Maoist Army

One of the most sensitive

issues is regarding the integration or

The broad based inclusive and

participatory constitution

making process would be an

efficient and authentic way to

address the conflict, and it

could also be a tool for the

conflict transformation and

peace building. But still Nepal

has a long way to go to estab-

lish a genuine and sustainable

peace. The justice, human

rights, and democratic and

genuine participation are the

basic elements of peace.
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management of the Maoist army.

There is no unified voice coming

from the concerned parties on such a

contentious issue. Although in the

common minimum program of the

government there is a clear reference

to the way this issue will be resolved,

certain party’s interpretation seems to

be often different from other main-

stream political parties. 

Terai Unrest 

There are some armed groups

particularly in Tarai which are contin-

uing their involvement in the armed

conflict. The series of killings, abduc-

tions, extortion, looting and other

violent activities by armed groups

have been reported in Tarai.

Moreover, the armed Tarai outfits are

morphing into criminal gangs from

political ones adding concerns over

peace and security in the southern

plains for sometime to come.

Participation of Marginalized

Communities 

The democratic practice of 12

years since 1990, the historic people’s

movement of 2006 followed by grow-

ing assertiveness of dalits, indigenous

people, ethnic community, madhesi,

women and minorities indicates that

unless their voices and demands are

met or resolved amicably, there is a

risk of disturbance toward the consol-

idation of peace process. The effective

participation of women and people

from marginalized communities is

must in any peace building effort. But

in contrast no such effort has been

made to include women or any mar-

ginalized community in peace build-

ing effort in Nepal. 

Engagement of Civil Society

There is no effective and

meaningful civic engagement in this

process.  The civil society groups and

organizations, which played a signifi-

cant role in the democratic move-

ment, are largely excluded from the

process.  They are not consulted or

engaged in the process. There is a

growing gulf between civil society

organizations and political actors.

The peace process is not run and

owned by the people. The people are

not encouraged to actively participate

in the process. So instead of being

actively engaged in the process, peo-

ple have just become silent spectators. 

Civil Society Strategy 

Renovation of crucial demo-

cratic institutions such as political

parties, judiciary, law enforcement

agencies as well as civil society organ-

izations is keys to lead towards an

inclusive democratic state. Ensuring

human rights is the capability that

should be enshrined in all policy

frameworks as a core issue that can

adequately address democracy and

peace dichotomy. Way to establish an

inclusive democratic state also

depends upon the extent the political

actors follow their commitments and

agreements of the past that have been

leading towards peace and forward to

the CA. Though the Interim

Constitution provides certain avenues

to guide this process, the political

will, and awareness and intervention

of people at all levels are determining

factors to drive them in a better man-

ner. 

There are some key areas in

which civil society organizations in

Nepal and outside should focus on to

respond the challenges.

� Ending impunity

� Compensation to the victims of

Ensuring human rights is the

capability that should be

enshrined in all policy frame-

works as a core issue that can

adequately address democracy

and peace dichotomy. Way to

establish an inclusive demo-

cratic state also depends upon

the extent the political actors

follow their commitments and

agreements of the past that

have been leading towards

peace and forward to the CA.
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human rights and humanitarian

laws violation

� Ensuring transparency at all level

� Poverty alleviation and employ-

ment

� Guaranteeing all human rights for

all

� Addressing root causes of the con-

flict and structural violence

� Ending all forms of discrimination

and exploitation

Following strategies could

lead towards sustainable and just

peace with inclusive democratic

process:

� Top-most priority to human rights

agenda – civil and political as well

as economic, social and cultural

rights

� Awareness raising, capacity build-

ing and empowerment of the con-

flict victims as well as the people at

the grass-roots level

� Sensitization and lobby/advocacy

with other stakeholders at the

national as well as international

level

� Facilitating political parties to

strengthen their performance for

peace, democracy and develop-

ment

� Increasing media intervention

through people's access to media

� Coordination among civil socie-

ty/human rights organizations to

push forward the human rights

agenda at all decision making

processes

� Coordination among inter-gov-

ernmental, governmental and

non-governmental organizations

and donor agencies for better reha-

bilitation and reconstruction

efforts

� People's mobilization for develop-

ment activities

� Facilitating people to strengthen

local efforts of establishing peace

through various means they deem

necessary in their area, and

encouraging other stakeholders to

support these initiatives.

Conclusion

There is serious and growing

political disagreement over key politi-

cal issues among major political

actors. The widening gap might derail

the entire peace process and constitu-

tion making process. The unreason-

able delay in constitution making

would also disrupt taking the peace

process to logical end. 

The successful peace process

needs an effective monitoring mecha-

nism. One small mistake can derail

the entire process. There is no effec-

tive monitoring mechanism in place

till now. There must be an inbuilt

mechanism for accountability. Under

it, all the actors must be held

accountable for their actions. 

Human rights are the central

theme for any peace building effort.

There can be no genuine peace with-

out full guarantee of basic human

rights and fundamental freedom.

There is widespread violation of

national and international human

rights law in Nepal. The nation lacks

an effective mechanism to enforce

national and international human

rights norms and standards. The

national institutions to enforce and

monitor human rights are largely

ineffective and weak.

The peace building and con-

flict transformation is a gigantic task.

It is directly associated with nation

building process. To deal with post

conflict society Nepal needs a set of

institutional mechanism to deal with

past violations and abuses and create

a basis for peace and justice. No such

mechanism such as- truth and recon-

ciliation commission, peace commis-

sion, commission on state restructur-

ing etc is at place yet.

Recommendation

The peace process needs to be

democratized. The ownership of the

people in the peace process is must

for the successful conflict transforma-

tion. The process which is far away

from the people and where the people

at large are alienated from it cannot

go very far and would not produce

any meaningful result. An effective

civic engagement will provide real

strength to entire effort. The partici-

pation in the peace building effort

must not be cosmetic only but should

rather be genuine and meaningful.

The structural cause of conflict needs

to be addressed. The exploitation and

marginalization of the population

such as dalit, women, indigenous and

ethnic groups will obstruct the con-

clusion of the peace process. 

The Comprehensive Peace

Accord must be complied. Likewise,

the other agreements of the past

including the provisions of the latest

Common Minimum Programs

signed by the coalition partners must

be obeyed. There is a necessity of ini-

tiating dialogue with some armed

splinter groups active particularly in

Tarai so as to bring them in the dem-

ocratic mainstreaming. 

The new constitution must

be drafted and promulgated within

the specified time table made by the

constituent assembly. And the consti-

tution should incorporate the pro-

gressive agendas of the people. At the

same time, some fundamental rights

of the people in the areas of educa-

tion, health, shelter, food sovereignty,

drinking water and employment have

to be guaranteed. A special considera-

tion has to be given in the Nepalese

context as Nepal passed through a

more than decade-long violent con-

flict and still is confronting with vari-

ous forms of social contradictions.

Scheme for Progressive socio-eco-

nomic transformation will be essen-

tial to enhance equitable growth and

development for the prosperity of the

people within a short span of time. 

As the country is still passing through

a transitional period, building nation-

al level consensus and maintaining it

among the major political parties’

main political and socio-economic

issues is the need of the moment.

Acting as facilitator to take the ongo-

ing peace process into a logical con-

clusion, draft and promulgate a new

democratic constitution by encom-

passing people from various walks of

life and transform Nepal into a sover-

eign, independent, democratic federal

republic is the major task before us. 
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'Hasrun Idrishi, 23 of

N e p a l g u n j

Municipality–8 was brunt by her hus-

band Ushim Idrishi and mother-in-

law Ruksana Idrishi accusing her of

not bringing more dowries.' 

'Kalli Kumari Bishwokarma

of Pyutar VDC-7 in Lalitpur district

was forcefully fed human excreta by a

school principal accusing her of prac-

ticing witchcraft but the police have

not been able to arrest the perpetrator

because of the obstacles created by the

community.' 

'Domestic child labourer

Usha Thapa, 10, of Manow in

Bardiya district was raped by school

teacher Bhim Prasad Rijal in

Nepalgunj in January 2008.'

These are few representative

examples of domestic violence in

Nepal. INSEConline documented a

total of 134 incidents related to

domestic violation in Nepal in the

year 2008. However, the number

could be much more as most of the

cases did not surface due to patriar-

chal nature of the society and the

social stigma associated with such vio-

lence. Violence which occurs within

the periphery of household is domes-

tic violence. Domestic violence

against women in country is an open

secret; however, Nepal does not have

separate law addressing domestic vio-

lence against women.

The Declaration on the

Elimination of Violence against

Women is the first international

human rights instrument to exclu-

sively and explicitly address the issue

of violence against women. It affirms

that the phenomenon violates,

impairs or nullifies women's human

rights and their exercise of fundamen-

tal freedoms. The Declaration pro-

vides a definition of gender-based

abuse, calling it "any act of gender

based violence that results in, or it

likely to result in, physical, sexual or

psychological harm or suffering to

women, including threats of such

acts, coercion or arbitrary deprivation

of liberty, whether occurring in pub-

lic or in private life". 

This has been reflected in the

International Convention on the

Elimination of All Forms of

Discrimination against Women

(CEDAW). The Convention provides

a working forum for the process of

eradicating gender-based violence

and promotes gender equity in inter-

national community and every level

of national life. In the domestic

domain, Article 20 of the Interim

Constitution of Nepal 2007, has

incorporated the provision of rights

of Nepalese women. The Article men-

tions that no women shall be discrim-

inated against in any way on the basis

of gender. Every woman shall have

the right to reproductive health and

other reproductive rights and no

physical, mental or other form of vio-

lence shall be inflicted on any

woman, and that such an act shall be

punishable by law. 

There are different types of

domestic violence against women in

�Bajare Chaudhari 'Sushil'�

Situation of
Domestic Violence
in Nepal

Article 20 of the Interim

Constitution of Nepal 2007,

has incorporated the provision

of rights of Nepalese women.

The Article mentions that no

women shall be discriminated

against in any way on the

basis of gender. Every woman

shall have the right to repro-

ductive health and other

reproductive rights and no

physical, mental or other form

of violence shall be inflicted

on any woman, and that such

an act shall be punishable by

law. 
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Nepali society. We usually come to

know about physical abuses of

domestic violence. But the issues like

sexual, psychological, emotional and

economical abuses which are more

dangerous and harmful than physical

abuses do not surface due to exiting

social structure. We have been prac-

ticing federal democratic republic sys-

tem in Nepal following the abolition

of the monarchy. The Interim

Constitution of Nepal 2007 is a land-

mark constitution in the history of

Nepal, which has paved the way for

formation of the 601-member con-

stituent assembly to draft a new con-

stitution for republic Nepal. Civil

society and right activists including

women human rights defenders

(WHRDs) have been campaigning

for human rights friendly constitu-

tion. There are many burning issues

in the community including domestic

violence. The members of the con-

stituent assembly should pay proper

attention to this effect as thousands of

women have been victimized due to

domestic violence every year. There

are different causes of domestic viola-

tions in Nepal- poverty, superstition

and misunderstanding between fami-

lies to name few. Feudal culture, lack

of awareness and education among

other also create an environment for

domestic violence. 

Chairperson of the

Constituent Assembly expresses the

hope that the new constitution will

include the rights of women. The

need of the hour is to unite the

women, who are divided on the

grounds of caste, language, religion,

geography, class and political ideolo-

gy, to exert pressure for incorporating

women's rights in the upcoming con-

stitution. "Violence against women is

a common problem for all women so

we should stand against patriarchal

and feudal cultural concept and work

together to get success," says vice-

chairperson of the Constituent

Assembly Purna Kumari Subedi. 

President of WOREC, Dr

Renu Rajbhandari says that the

Nepalese laws deal with women vio-

lence only as a family problem while

the problem lies in the judicial system

as women are re-victimized during

the legal process. Coordinator of

INSEC Mid-Western Regional Office

Nepalgunj Bhola Mahat holds insuf-

ficient laws against domestic violation

and weak implementation on the part

of the state as responsible factors for

rise in the incidents of domestic vio-

lence in Nepal. According to Mahat,

of the victims visiting INSEC

Regional Office, most of the victims

are not aware about their rights

Though leaders of various political

parties have been expressing their

commitments to end the domestic

violence, their commitments are yet

to be translated into reality. Prime

Minister Puspa Kamal Dahal

announced to form a cell against

domestic violence two months ago

but such cell is yet to come into oper-

ation. Patriarchal thinking, discrimi-

natory laws, social practice of early

marriage, different cultural norms,

weak portrayal of women by media,

economic dependency and lack of

awareness are some of the factors

adding fuel to the problem of domes-

tic violence. Therefore, proper atten-

tion should be given to these factors

to reduce domestic violence in the

country. Similarly, the government

should also take effective action

against domestic violence immediate-

ly and pass the Domestic Violence

(Crime and Punishment) Bill. 
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ing issues in the community

including domestic violence.

The members of the con-

stituent assembly should pay

proper attention to this effect

as thousands of women have

been victimized due to domes-

tic violence every year.

INFORMAL APRIL 2009  5/20/09  3:37 PM  Page 21



22 IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009

Background

This article attempts to

look at some of the find-

ings of a research task in the area of

women’s health rights that INSEC

carried out at the end of the year

2008 from a slightly different per-

spective, albeit within the human

rights framework. Though INSEC, as

a human rights organization, has been

getting involved in many instances

for issues on health rights in general1,

this specific theme itself is compara-

tively new to INSEC.

In November-December

2008, INSEC undertook an initia-

tive, with support from the UNFPA,

to explore into the kinds and extent

of abuse/violation of women rights in

the country. The study identified 20

cases of women’s health rights abuses

from all over the country and carried

out fact-finding missions on these

cases. The identification of the 20

cases was done through regional level

interactions among INSEC regional

office staff members, its district part-

ner organizations and district repre-

sentatives of the selected 10 districts

of the country. Four cases were select-

ed in each of the development

regions. Prior to the interactions, the

district representatives and the repre-

sentatives of the district partner

organizations were instructed to list

down and carry out preliminary stud-

ies on the cases of severe violations of

women health rights in their respec-

tive districts. The district teams were

asked to present their cases in the

interactions and through open discus-

sion, 20 final cases were selected out

of almost 50 cases for further explo-

ration and reporting. 

The following were the dis-

tricts and cases selected for studying

cases of women health rights viola-

tions.

Out of a total of 20 cases

studied, 10 were directly related with

violation of Reproductive Health

and/or Reproductive Rights, four

were violation of women rights

through domestic violence, four were

about abuse of women rights mani-

fested in social malpractices and the

remaining two were about abuse of

women rights by means of rape. 

The key finding of the short

study was re-establishment of the fact

that the issue of women’s health or

any other aspect of the Economic,

Social and Cultural (ESC) rights for

that matter, can not and should not

be dealt with in isolation. The state of

enjoyment of health rights by women

Out of a total of 20 cases stud-

ied, 10 were directly related

with violation of Reproductive

Health and/or Reproductive

Rights, four were violation of

women rights through domes-

tic violence, four were about

abuse of women rights mani-

fested in social malpractices

and the remaining two were

about abuse of women rights

by means of rape. 

�Bidya Nath Bhurtel�

Violation of Women
Health Rights in Nepal:
A Study of Cases

1. For instances, 

1. Community Assessment of Health Services in Dadeldhura, April-May 2007, with UNFPA

2. Measles vaccination campaign in September-October 2004, with UNICEF and the government 

INFORMAL APRIL 2009  5/20/09  3:37 PM  Page 22



23IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009

could be taken as a clear indication of

the state of enjoyment of the ESC

rights as a whole in general. In other

words, health is one aspect of looking

at well being of people along with

their education, employment and the

environment in which they live. Since

health is directly related with one’s

earnings, food and nutrition, sanita-

tion and the environment in which a

person lives, those countries where

the state has scored poorly in guaran-

teeing its citizenry their economic,

social and cultural rights, violations in

their health rights is bound to occur.

In other words, the findings of this

brief assessment reconfirm the indi-

visibility and interdependence of

rights as they relates to health in this

case. This article highlights the need

to have a more integrated way of ana-

lyzing violation of ESC rights by plac-

ing the health rights at the centre

stage. For the purpose of this article,

two cases will be given special focus to

demonstrate the extent of violation of

health rights of marginalized women

in the country and to demonstrate

that health rights are intricately relat-

ed with numerous aspects of other

rights, such as right to food, employ-

ment, shelter and many more. 

Before going into details of

the selected cases, let us briefly review

the human rights framework for bas-

ing the analysis on the violations of

rights to health in our context.

The Human Rights Framework for

Right to Health

It is very useful to refer to the

common human rights framework of

respect, protect and fulfill at this

point. The obligation to respect the

right to health prohibits states from

taking action that would directly

injure health and may include a pro-

hibition on torture and cruel punish-

ment. This obligation may require the

state to protect against destruction of

access to clean water or food for vul-

nerable populations2. Under the obli-

gation to protect, the state must offer

redress that people know about and

can access if a violation of the right

does occur3. The obligation could

also cover measures to preserve clear

air and water, eliminate environmen-

tal pollution, reduce toxic substances

and prohibit the marketing of danger-

ous products4. The obligation to ful-

fill the right to health encompasses

state obligations to provide and facili-

tate medicines and services. It also

incorporates an obligation to promote

because of the critical importance of

2. Hunt Paul, State Obligations, Indicators, Benchmarks and the Right to Education, 1998

3. The Right to Development; A Primer, Centre for Development and Human Rights, New Delhi, 2004

4. Ibid

Regions Districts
(No. of cases studied)

Types of cases

Sunsari (2) Domestic violence and Social Malpractice
Eastern Udayapur (2) Rape case and Reproductive health right 

violation
Sindhupalchok (2) Rape case and Reproductive health right 

violationMid Makwanpur (2) Reproductive health right violation and 
Domestic violence

Kapilbastu (2) Both reproductive health right violation
Western Kaski (2) Social Malpractice and Domestic violence

Rolpa (2) Reproductive health right violation and Social 
MalpracticeMid-Western Dang (2) Reproductive health right violation and 
Domestic violence

Doti (2) Reproductive health right and Social violation 
MalpracticeFar-Western

Kanchanpur (2) Both reproductive health right violations The obligation to respect the

right to health prohibits states

from taking action that would

directly injure health and may

include a prohibition on tor-

ture and cruel punishment.

This obligation may require

the state to protect against

destruction of access to clean

water or food for vulnerable

populations
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Jaya Ghimire

Member of Constituent Assembly / Secretary, All Nepal Women's Association

Representation of women in every sector of the state should be ensured in the

new constitution. Rights of women including health and education should be incorpo-

rated as fundamental rights. Similarly, equal rights of son and daughter be ensured in

parental property and there should be equal access, ownership and participation of men

and women in the state resources. 

Separate law should be formed to end domestic violence against women. We

hope that the parliament will immediately endorse the Domestic Violence Act. Legal

provision should be made for ending the dowry system of Tarai and ensuring strict pun-

ishment to the perpetrators involved in sexual violence.  

If a mother becomes healthy, the whole country will become healthy so the new

constitution should prioritize the issue of maternal health rights. Proportional represen-

tation of women should be ensured in Legislature, Executive and Judiciary, three major

organs of the state. Legal provision should be made for the protection of the women of

deprived community and poor background. The constitution should be made for making equal participation of men

and women. 

Dhan Kumari Sunar

Member, National Women's Commission

Various forms of discrimination against women continue till date as the deci-

sion of the government to ensure 33 percent representation of women in every aspect

has not been materialized so far. Constitutional provision for proportional representa-

tion of women should be ensured to secure women's rights. Women's rights should be

guaranteed as fundamental rights in the new constitution. The rule for providing citi-

zenship is discriminatory. There is a provision that if a Nepal man marries a foreigner

she will get the citizenship certificate but if a woman marries a foreigner, he will not get

the citizenship, so such discriminatory provision should be amended and equal rights

be ensured. Women lawmaker should raise this issue in the Constituent Assembly. 

Legal provision should be made to ensure proportional representation of women

in every organs of the state. As discussions are on about Federal Democratic Republican

Set Up, the proportional representation of women in various structures should be

Prioritize Women's Issues
There has not been much improvement in the situation of women despite historic

change of April 2006. The incidents of women's rights violations and discrimina-

tion against women continued. In this context, we asked different people about

what should be done to ensure women's rights and uplift women. Excerpts:

View Point
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ensured. Legal provision should be made to ensure proportional representation of women in constitutional com-

mission. Women are facing discrimination. The new constitution should include legal provision to ensure special rights

of women. 

Nirmala Sharma

General Secretary, Sancharika Samuha

Women have been deprived from political, social and community-level decision

making process since long time. Proportional representation of women should be

ensured in every sector. The fundamental base of the Federal Democratic Republic is the

political parties and democracy could be sustainable only if the political parties are able

to democratize themselves and make the party structure inclusive and transparent.

Proportional Representation of women should be ensured from decision making level to

village committees. Legal provision should be made not to recognize political party as

national party if it failed to ensure proportional representation of women. 

Equality is important not only between men and women but also among the

women. The new constitution should make special provision for women, who were lag-

ging behind due to race, religion, physical disabilities, geographical areas and occupa-

tion among others to mainstream them. 

Women should have equal access to all means of communication and media.

Media have to disseminate information to promote gender equality and mechanism should be developed to monitor

women's representation in media sector. Writings and television programmes that will re-victimize the women should

be discouraged. Legal provision should be made to discourage news, features and television programmes that humili-

ates women or violates women's rights.

The Constituent Assembly should draft a women friendly new constitution after changing the feudal structure

of the state. Women's participation in every structure of the state should be increased to 50 percent from existing 33

percent. The atrocities committed against women in the name of religion and culture should be stopped and women

should be assured that they also have some stake in the state, which is the main challenge of the Constituent Assembly.

Laxmi Pokhrel

Officer, Nepal Bar Association Human Rights Project

The new constitution should be free from all sorts of discrimination. The gen-

der-based biasness should be resolved. For example of a Nepali boy marries with a for-

eigner she will get the citizenship but if a Nepali girl marries with a foreigner he will not

receive the citizenship, such provisions should be suspended. As the Interim

Constitution only guarantees reproductive health as the fundamental rights, protection

of motherhood shall be ensured in the new constitution. Provisions like free education

to girls upto bachelors' level and no discrimination on the marital status should be

incorporated in the new constitution.

There should be constitutional guarantee to ensure proportional representation

of women in every organ of the state. Male and female should have equal access, and

control over the state resources. The state should adopt the policy of giving preferential

treatment to the women for job and promotion of industries.

The government should adopt special policy to make the access of single, phys-

ically challenged, dalit, indigenous, janajati and Madheshi women in education and employment sectors. All sorts of

violence against women at the workplace, public places and within the home should be made a punishable offense and

provision shall be made to ensure appropriate compensation to the victims.

(Compiled by Raju Paswan)
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health promotion. 

To sum up, Paul Hunt, in his

preliminary report on the Right to

Health (2003) has succinctly clari-

fied, ‘Although subject to progressive

realization and resource constraints,

the right to health imposes various

obligations of immediate effect.

These immediate obligations include

the guarantee of non-discrimination

and equal treatment, as well as the

obligation to take deliberate, concrete

and targeted steps towards the full

realization of the right to health’.

The most important interna-

tional human rights instruments that

directly oblige its state parties is the

International Covenant on

Economic, Social and Cultural

Rights (ICESCR) adopted by the

UN in 1966 and which came into

force in 1976. Article 12 (1) is per-

haps the statement that outlines the

broadest frame for the state to act

regarding the right to health. It states

that ‘the States Parties to the present

Covenant recognize the right of

everyone to the enjoyment of the

highest attainable standard of physi-

cal and mental health’5. In other

words, if the state does not show will-

ingness to use the maximum of its

available resources for the realization

of the right to health, its obligations

under this article is violated. Article

2(1) does touch upon taking steps by

state parties, individually and

through international assistance and

co-operation, to achieve progressive

realization of the rights recognized in

the covenant6. This means that if the

states are not able to meet its obliga-

tions under Article 12 (1), it has to

take steps towards progressively real-

izing the rights. However, the

General Comment 14 clearly states

that a state party cannot, under any

circumstances whatsoever, justify its

non-compliance with the core obliga-

tions, which are non-derogable7. 

The state obligation relating

to the right to health mentioned in

the ICESCR can be summarized as

follows8.

The states must

� Ensure access to health facilities,

goods and services on a non-dis-

criminatory basis, especially for

vulnerable or marginalized groups

� Ensure access to the minimum

essential food which is nutritional-

ly adequate and safe

� Ensure access to basic shelter,

housing and sanitation, and an

adequate supply of safe and

potable water

� Provide essential drugs, as defined

from time to time under the

WHO Action Programme on

Essential Drugs

� Ensure equitable distribution of

all health facilities, goods and

services

� Adopt and implement a national

public health strategy and plan of

action, on the basis of epidemio-

logical evidence, addressing the

health concerns of the whole pop-

ulation

Obligations of comparable priority

are

� To ensure reproduction, maternal

(pre-natal as well as post-natal)

and child health care

� To provide immunization against

the major infectious diseases

occurring in the community

� To take measures to prevent, treat

and control epidemic and endem-

ic diseases,

� To provide education and access

to information concerning the

main health problems in the com-

munity, including methods of pre-

venting and controlling them

� To provide appropriate training

for health personnel, including

education on health and human

rights

The Convention on the

Elimination of All Forms of

Discrimination Against Women

(CEDAW), adopted in 1979, takes

the issues mentioned in the ICESCR

concerning women to another level

and has specific points in ensuring

health and reproductive health rights

of women. It specifically states that in

order to prevent discrimination

against women on the grounds of

marriage or maternity and to ensure

their effective right to work, state par-

ties should take appropriate meas-

ures9

� To prohibit, subject to the imposi-

tion of sanctions, dismissal on the

grounds of pregnancy or of mater-

nity leave and discrimination in

dismissals on the basis of marital

status 

� To introduce maternity leave with

pay or with comparable social

benefits without loss of former

employment, seniority or social

allowances 

� To encourage the provision of the

necessary supporting social servic-

es to enable parents to combine

family obligations with work

responsibilities and participation

in public life, in particular

through promoting the establish-

ment and development of a net-

work of child-care facilities.

� To provide special protection to

women during pregnancy in types

5. Article 12 (1), ICESCR

6. Article 2 (1), ICESCR

7. The Right to Development; A Primer, Centre for Development and Human Rights, New Delhi, 2004,

pp 98

8. Adopted from The Right to Development; A Primer, Centre for Development and Human Rights, New

Delhi, 2004, pp 99

9. Article 11 (2:a-d), CEDAW
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of work proved to be harmful to

them.

In addition, concerning

health care, CEDAW states that dis-

crimination against women should be

eliminated in terms of their access to

health care services, including those

related to family planning10.

Moreover, it also states that women

should be provided with appropriate

services in connection with pregnan-

cy, confinement and the post-natal

period, granting free services where

necessary, as well as adequate nutri-

tion during pregnancy and lacta-

tion11. 

Concerning the domestica-

tion of these international instru-

ments in paper, the government of

Nepal has made commendable

progress, especially after the April

2008 popular movement. Several

amendments have been made in the

Interim Constitution 2063 to do

away with discriminatory provisions

in the constitution against women. It

has recognized health as fundamental

rights of people and has established

women’s rights to reproductive

health, control over one’s own body

and sexuality rights that are of

immense importance for women to

fully enjoy their right to health.

However, there is still a long way to

go in order to translate these provi-

sions into concrete laws, policies and

every day practice by all women of

the country, especially the marginal-

ized and the vulnerable sections of

population. 

The Stark Ground Reality

Case 1: Ex-kamaiya women in

Kanchanpur

The following assessment is

of a situation of a community of

kamaiya (bonded labourer) women

who are living in Dharampur

kamaiya camp in Daiji VDC-3 of

Kanchanpur district after being

declared free by the state. To discuss

on the case of these women, funda-

mental details of four representative

cases have been taken. The women

chosen are from 23-42 age group, liv-

ing in the kamaiya camp. The table 1

gives a brief summary of their repro-

ductive status. 

All of these women live in

poor shelter and are mostly illiterate.

All of them have to make their living

by engaging themselves in wage labor,

both agricultural and non-agricultur-

al, whatever comes their way. None of

these women have sought medical

assistance, in any form whatsoever,

during pregnancy or after the birth of

their children. All gave birth to their

babies inside the camp in conditions

that lack very basic facilities. Their

nutritional status is extremely poor,

whether or not they are giving births.

Regular health check ups, taking in

iron capsules or other vitamins dur-

ing pregnancy, special pre-natal and

post-natal care is almost unheard of

among these women. In the cases of

woman1 and woman2 above, these

women were not even aware that they

were carrying twins or triplets during

pregnancy. The use of contraceptives

or any other family planning meas-

ures, either by males or females is very

low. The whole community is charac-

terized by high birth rate as well as

very high child mortality. The inhab-

itants in the camp reported that there

was no health worker in the camp.

However, the local Assistant Health

Worker (AHW) posted in the nearby

health post does not agree with this.

The younger generation appeared to

be better aware about contraceptives.

For instance, the woman4 in the table

1, did approach the health post just

after the birth of her second child and

asked for pills to avoid further preg-

10. Article 12 (1), CEDAW

11. Article 12 (2), CEDAW

Several amendments have

been made in the Interim

Constitution 2063 to do away

with discriminatory provisions

in the constitution against

women. It has recognized

health as fundamental rights

of people and has established

women’s rights to reproductive

health, control over one’s own

body and sexuality rights that

are of immense importance for

women to fully enjoy their

right to health. However, there

is still a long way to go in

order to translate these provi-

sions into concrete laws, poli-

cies and every day practice by

all women of the country,

especially the marginalized

and the vulnerable sections of

population. 
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nancy. The health post provided con-

doms instead since they said that they

had run out of stock of pills. Another

important aspect that has to be noted

is that in all the above cases, their hus-

bands had the final say on reproduc-

tion issues. This was the main reason

for a large number of unwanted preg-

nancies and hence high birth rates

since the men insisted that they want-

ed sons. This is clear from the larger

number of girl children in the camp.

Interestingly, it was found that the

women have never approached the

health workers seeking abortion since

they have the impression that it will

be equal to murdering of their babies.

Due to the fear of punishment, no

woman has made any attempts for

abortion. 

Case 2: Chepang women in

Makawanpur

Chepangs are indigenous peo-

ple inhabiting sub/tropical forested

foothills of the country. They are

widely considered as the ‘endangered’

groups of people and number 52,237

(0.23% of total population)12 in the

whole country. Around 20,000 of

Chepangs live in Makawanpur district

alone. Their livelihood is still dictated

by fishing, hunting and gathering to a

large extent. They depend on the wild

fruits and yam for about nine months

of the year. The rest is met by their

agricultural production, which they

have learnt from neighboring ethnic

groups, mainly the Tamangs. The

average family size among Chepangs

in this region is 6-14, with 7-12 chil-

dren per family. Early marriage is an

established tradition and the life

expectancy is around 45 years13. The

case of four women in the table 2,

shows this tradition quite clearly. 

In terms of their health, mal-

nutrition is the most conceivable

character of the people in the commu-

nity. This is directly linked with poor

availability of food items and large

family sizes. Due to early marriage

and high birth rate, infections and

complications in reproductive and

sexual parts of the women is quite

prevalent. The physical stature of

both males and females is small and

frail. The males are engaged in manu-

al labor works when they are not

hunting or gathering, in growing

towns like Hetaunda and Chitwan

and in the construction sites in the

east-west national highway. The men

do not want to use any temporary or

permanent means of family planning

because of the widespread conception

that doing so will reduce their physi-

cal capabilities to do labor work. The

women appear to be interested in

using contraceptives. However, the

women reiterated that the men do not

give them support and unwanted

pregnancies are rampant. Awareness

on very fundamental health and

hygiene is nowhere to be noticed.

Most of the women wait at home

while their men go for hunting, gath-

ering or doing labor work. They do

not have any alternative way to pro-

cure other means of feeding their chil-

dren or themselves. Taking nutritious

food during lactation is out of ques-

tion when there is not enough food in

normal days. In sum, most of the

families are living in abject poverty in

every sense of the term. The state of

their access to health care services is

very poor. They have to walk for at

least half a day to reach the nearest

health post. It is estimated that only

5% Chepang women visit health post

for any kind of service14. These

women lack information on health

issues, including those that are benefi-

cial to them, such as the provision of

Rs 1,000 by the district hospital if

they go to the hospital to give birth.

But a district health worker reported

that there not a single record of a

Chepang woman receiving such facil-

ity. 

Interpretations

In both the above examples

several rights have been violated at a

time. From an inability or unwilling-

ness dichotomy, the case of this coun-

try is very difficult to decipher.

Perhaps, we need a third angle to

interpret the reality, which is the ten-

dency of giving least priority to the

issue by the state. In the two cases of

mentioned above, there are clear fail-

ure by the state to comply with its

obligations under the ICESCR

and/or CEDAW. For instance, no

steps have been taken by the state to

ensure access of the women to mini-

mum essential food that is nutrition-

ally adequate and safe, access to basic

12. National Report, CBS, 2001

13. Personal communication during fieldwork

14. Personal communication with local Health Worker

ID*            Age       No. of children given birth No. of children death
just after birth

Woman1 24 5 all daughters, 2 earlier, triplets later Later triplets
Woman2 35 5 all daughters, 3 earlier, twins later Later twins
Woman3 42 11, 6 months pregnant (8 daughters) 4
Woman4 23 3 (1 M, 1F), 1F just born --

Source: Field survey, December 2008

* Names withheld due to privacy reasons

Table 1: 
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shelter and to health facilities. The

general appearance of these women,

their food intake, their living condi-

tions provide ample evidence to this.

Nevertheless, the provision of some

amount of money to poor women

after giving birth is a positive step.

However, such a decision has to be

equipped with dissemination of ade-

quate information to the people liv-

ing in far-off remote places about

available health facilities, methods of

preventing and controlling common

health problems. As far as these cases

are concerned, it is also clear that the

state has failed to ensure reproduc-

tion, maternal, both pre and post-

natal, and child health care. The pro-

vision of adequate health workers,

both numerically and qualitatively, in

the remote areas, medicines and sup-

plies is another aspect where very lit-

tle attention seems to have been given

by the state. As pointed out earlier in

this article, the first step that the state

needs to take is to recognize that an

integrated approach is needed to

ensure the women their rights to

health. The key elements that must

be considered in the case of these

women is their right to adequate stan-

dard of living, right to adequate food

or the means of its procurement,

right to be engaged in income earning

work with proper working conditions

and, of course, their right to health

care services, especially that pertain to

reproduction. 

Conclusions

The concluding observations

on Economic, Social and Cultural

rights in Nepal by the thirty-eighth

session of the UN Committee on

Economic and Social Rights, has

expressed deep concerns over the lim-

ited or no access of significant num-

ber of people to health care services,

especially the reproductive health

services and inadequacy in number,

quality of staffing and supplies in the

health care facilities and the tradition-

al attitudes among some caste and

ethnic groups that is contributing to

the reproductive health problems of

women15. These concerns sum up

the states failure to give enough atten-

tion to the health and reproductive

rights of women in Nepal. 

The international human

rights instruments related to health

rights of women repeatedly empha-

sizes on the marginalized and vulner-

able sections of the population and is

meant for all individuals regardless of

their caste, ethnicity, gender, religion

or any other parameter of categoriza-

tion. The two cases chosen above are

arguably the most deprived and vul-

nerable people in the whole country.

The degree of violation of their health

rights, as well as other fundamental

rights, is at its peak and any steps on

part of the state towards progressive

realization, let alone ensuring full

respect, protection and fulfillment, of

the rights of these women appears to

be a far cry. 

The provision of adequate

health workers, both numeri-

cally and qualitatively, in the

remote areas, medicines and

supplies is another aspect

where very little attention

seems to have been given by

the state. As pointed out earli-

er in this article, the first step

that the state needs to take is

to recognize that an integrated

approach is needed to ensure

the women their rights to

health. 

15. 38th16 April 2009

ID* Age No. of children given birth Age at Marriage

Woman1 35 9 (and 6 months pregnant) 14
Woman2 25 7 (5F, 1M) 15
Woman3 31 10 (7F, 3M) 16
Woman4 17 5 (All F) 13

Source: Field survey, December 2008

* Names withheld due to privacy reasons

Table 2: 
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The decade long Maoist

insurgency concluded

formally with the signing of the

Comprehensive Peace Agreement in

November 2006 and Maoists gained

the leading role of the government

but the wounds of insurgency are yet

to be healed. Women, who were the

most affected section in the insur-

gency, are yet to get peace dividends

due to rigid patriarchal structure and

apathy of the political parties to

address their demands. 

Women suffered a lot during

the decade long armed insurgency.

Women had taken part in the war

activities from the side of the state

and Maoist rebels. The plights of

women and girls were more severe

than that of their male counterparts

due to gender specific violence and

inequalities exacerbated by the con-

flict. Rape, sexual abuse, and torture

by both warring sides were wide-

spread. Sexual violence was used as a

tool to punish women for their

alleged connection with either side of

the conflict. A research report entitled

'Janayuddha ko Serofero bhitra

Mahila ra Balbalika' (Women and

Girls in the periphery of the People's

War) carried out by IHIRICON said

that Devi Khadka, Lali Roka, Kamala

Bhatta, Nirmala Pun, Sunsara Buda

and other three women who were

arrested from Irlung area of Lalitpur

were raped before being murdered.

The report further said that some of

the victims of rape had joined the

Maoists after their release. Laxmi

Shahi and Laxmi Rijal of Dailekh

were murdered after rape by then

Royal Nepalese Army on charge of

being Maoist supporters. These are

just a few examples while there are

certainly more unreported cases of

sexual abuses.

Of the total 13,344 people

killed during the period of Maoist

insurgency 10,297 were men and

1,013 were women while the gender

of 2,034 people were not verified as

they were killed during the clashes

and they were buried or taken by the

conflicting parties in an attempt to

hide the identity of the deceased per-

sons. Of the total 1,013 women killed

during the period 193 were killed by

the Maoists while others were killed at

the hands of the state security forces. 

Similarly, of the 84,969 peo-

ple abducted during the period of

Maoist insurgency 2,087 were

women, while identity of 69,403 peo-

ple abducted during the period was

not known. The discrimination faced

by women exacerbated due to the

conflict. Women had to take care of

the children and family matters as

men and young people had left the

villages due to the fear of being

caught in the conflict between state

security forces and Maoists. Women

were also forced to take up the work

Impact of Armed 
Conflict in 
Women

The discrimination faced by

women exacerbated due to the

conflict. Women had to take

care of the children and family

matters as men and young

people had left the villages due

to the fear of being caught in

the conflict between state secu-

rity forces and Maoists.

Women were also forced to

take up the work that was tra-

ditionally restricted to  men

like ploughing the land and

performing funeral procession. 

�Pratibedan Baidya�
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that was traditionally restricted to

men like ploughing the land and per-

forming funeral procession.

According to IHRICON the number

of households headed by single

women as a result of the enforced or

voluntary displacement of men

caused by the conflict, or the phe-

nomenon known as “conflict wives”

referring to women marrying soldiers

deployed in a certain area and then

abandoned to their fate when these

soldiers were moved to another area

of the country was on rise during the

period of conflict. This phenomenon

was particularly important in the

places where there were military bar-

racks and it especially affected

teenagers, generating situations where

these women were abandoned and

stigmatised. Mothers faced particular

hardship. As men and young people

migrated out of the country to avoid

the conflict and seek opportunities

abroad, married women were left

behind to take care for children and

the elderly, creating a heavy burden of

responsibility. 

The IHIRICON research

report said during 1997-98, there was

no man in Mirul VDC of Rolpa

because the police activities generated

fear among the villagers that they

might be attacked by police in the

name of being involved in the Maoist

activities. Only women were elected

in the election of the local bodies as

men not only Maoist supporters but

also cadres of other political parties

could not enter into the area for filing

nominations. Maoists murdered

chairperson of Women

Empowerment Forum Devisara

Chand on charge of spying against

their party. Similarly, Maoists mur-

dered Durga Rana, who was affiliated

with local Everest Club, on charge of

trying to marry with a soldier. Prativa

Rijal, 34, of Lung VDC-5, who was

kept at the labour camp by Maoists,

said that she had to suffer various

problems / diseases due to the torture

inflicted by Maoists during their cap-

tivity. Madhudevi Buda, 30, of

Jogbudha VDC-4, Gajeligadha has

been suffering from mental illness

after her husband was shot dead in

front of her eyes on 17 August 2004

and was sexually abused. Similarly,

Ganga Devi Khadka of Jogbudha

VDC-6 has been suffering from men-

tal problem due to the beating of

security personnel during insurgency.

Women suffered as conflict

victims, they performed as women

combatants and also performed the

role of household heads. Women

actively participated in the People's

War. It was estimated that the women

combatants in Maoist force consisted

of 40 percent of the total combatants.

Based on the 2003 National

Women's Commission's report,

women accounted for around 33 per-

cent of the Maoist militia in some dis-

tricts, while the figure is as high as 50

percent in "the most highly mobilized

Maoist districts." However, according

to the United Nations Mission in

Nepal, of the 19,602 people making

up the PLA, 3,846 are women, that

is, approximately 20% of the combat-

ants. If the data published in the

report of National Women

Commission are correct most of the

women deployed as Maoist combat-

ants are not eligible for the job. Apart

from facing the problems like lack of

security of life and property, violation

of human rights, internal displace-

ment, forced migration & unsafe

migration, encroachment of land and

household by the conflicting parties,

unemployment and use of landmines,

women have to face gender specific

violence and inequalities. With

increasingly insecure food supply,

women and girls' health was threat-

ened by inequitable food distribution

resulting in malnutrition and severe

anemia. Girls' educational opportuni-

ties, already less than those of boys,

further diminished because of the

need for girls to enter the workforce

in order to support the family as most

of the men had left the villages. Girls

Women suffered as conflict

victims, they performed as

women combatants and also

performed the role of house-

hold heads. Women actively

participated in the People's

War. It was estimated that the

women combatants in Maoist

force consisted of 40 percent

of the total combatants. Based

on the 2003 National

Women's Commission's

report, women accounted for

around 33 percent of the

Maoist militia in some dis-

tricts, while the figure is as

high as 50 percent in "the

most highly mobilized Maoist

districts." 
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with little education and no skills

were often forced into exploitative

jobs.

Though the awareness level

about their rights increased among

people of marginalized communities

during the Maoist insurgency, viola-

tions of women's rights continued as

well from both the warring sides.

Rape, sexual abuse, and torture by

both warring sides were widespread at

that time. Sexual violence was used as

a tool to punish women for their

alleged connection with either side of

the conflict. Women, impregnated

with children conceived in rape, had

little recourse to abortion. 

The trauma of sexual vio-

lence, forceful eviction of women

from their homes, beating, torture

and arbitrary detention among others

faced by widows and orphans has

been terrible during this phase. To

date, there has been no accountability

for the thousands of crimes of sexual

violence or other appalling human

rights abuses committed during the

Maoist war in Nepal. Violent activi-

ties are going on in Tarai region mak-

ing the situation worse. Special meas-

ures should be taken even during the

period of conflict to keep women and

other vulnerable groups out of the

adverse impact of the conflict and to

minimize the risk of conflict to them. 

Proper understanding of con-

flict actors, structures, issues and con-

ditions is central aspect of conflict res-

olution. As women have suffered a lot

during the period of conflict, address-

ing the problems being faced by

women and healing their wounds is a

pre-requisite for sustainable peace.

However, the peace process of Nepal

has routinely failed to include women

and to deal with gender issues, which

can result in gender-based persecu-

tion and violence being rendered triv-

ial and invisible in peace agreements

not taken into account in interpreta-

tion and implementation of the agree-

ments. If the leaders and stakeholders

are committed to sustainable security

and peace, the women must be

empowered politically and economi-

cally and should be represented ade-

quately at all levels of decision mak-

ing.

Women Killed during the Period of Maoist Insurgency
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Though the awareness level

about their rights increased

among people of marginalized

communities during the

Maoist insurgency, violations

of women's rights continued as

well from both the warring

sides. Rape, sexual abuse, and

torture by both warring sides

were widespread at that time.
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The primary task of the

Constituent Assembly is

to draft a Constitution for the demo-

cratic republic of Nepal. In the mean-

time the Interim Constitution

remains the law of the land. In order

to ensure the success of the peace

process and to achieve credibility for

the new Nepal, it is essential that the

new Constitution is compatible with

international human rights standards.

This article will critique the Interim

Constitution’s compatibility with civil

and political rights with a view to

advising those drafting the new

Constitution to ensure that it con-

tains the necessary protections. 

The International Covenant

for Civil and Political Rights

(ICCPR) provides the minimum

standards which must be adhered to.

Nepal ratified the ICCPR in 1991

and is obliged to provide for all per-

sons in its jurisdiction full guarantee

of the civil and political rights con-

tained within it. The ICCPR is the

most comprehensive treaty governing

civil and political rights and is widely

ratified amongst UN member states

therefore it will be the main point of

reference in assessing compatibility. 

Other international treaties

pertinent to civil and political rights

protection that Nepal has ratified

include the Convention Against

Torture, and other Cruel, Inhuman

or Degrading Treatment or

Punishment (CAT), the International

Convention on the Elimination of all

Forms of Racial Discrimination

(CERD), the Convention on the

Elimination of all Forms of

Discrimination Against Women

(CEDAW) and the Convention on

the Rights of the Child (CRC). In a

post-conflict country that wishes to

forge a new identity for itself as a

democratic republic then

Constitutional protection of these

civil and political rights obligations is

essential to ensure that the interna-

tional legal obligations Nepal has

assumed have real meaning and

effect.

Legal Status Concerns

The Interim Constitution

does not make it clear that interna-

tional law, such as treaties like the

ICCPR, have primacy over national

laws. Neither does it state that the

fundamental rights contained within

the Constitution are to be construed

in accordance with international stan-

dards. To provide for the maximum

protection of human rights, it would

be preferable for the Constitution to

allow for the automatic operation of

Do They Fit at All?
Assessing Incorporation
of ICCPR in Nepal's
Interim Constitution

�Bidhya Chapagain�

The International Covenant

for Civil and Political Rights

(ICCPR) provides the mini-

mum standards which must be

adhered to. Nepal ratified the

ICCPR in 1991 and is obliged

to provide for all persons in its

jurisdiction full guarantee of

the civil and political rights

contained within it.
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international human rights law

(whether treaties or customary inter-

national law) in the Nepali domestic

system, and that such law has a ‘con-

stitutional status’ such as to invalidate

inconsistent legislative/administrative

actions.1 The new Constitution

should contain a provision that

unequivocally states that any domes-

tic laws which are inconsistent with

international legal obligations are null

and void. It would also be of benefit

to provide that the provisions of the

Constitution to be interpreted consis-

tently with the meaning of human

rights in the International Bill of

Rights:  thus facilitating courts and

those administering the Constitution

to draw upon the extensive interna-

tional jurisprudence on human rights

issues.2 This would uphold interna-

tional standards within the legislature

which would be compelled to only

promulgate laws which were consis-

tent with international human rights

law and give those persons within

Nepal’s jurisdiction the best standard

of human rights protection as a

Constitutional right.

Restrictions

Right to Freedom

The qualifications on the

Right to Freedom provision of the

Interim Constitution are a cause for

concern. The ICCPR makes a dis-

tinction between rights which are

non-derogable and those which are

derogable in certain circumstances.

The prohibition on torture, for exam-

ple, can never be suspended for any

reason, no derogation from its

absolute prohibition is ever justifi-

able. Other civil and political rights

can be curtailed or suspended in lim-

ited circumstances in international

human rights law. The ICCPR’s pro-

visions on freedom of speech and

assembly, for example, allow restric-

tions on the right in circumstances

where it is ‘necessary in a democratic

society in the interests of national

security or public safety, public order,

the protection of public health or

morals or the protection of the rights

and freedoms of others’3

The Right to Freedom provi-

sion in the Interim Constitution,

however, allows for a much wider

range of justifications to be invoked

and is plainly incompatible with the

international standard. It permits

laws which ‘impose reasonable restric-

tions on any act, which may under-

mine the sovereignty and integrity of

Nepal, or which may jeopardize the

harmonious relations subsisting

among the peoples of various castes,

tribes, religion or communities’. The

ICCPR is clear that any restriction is

only permissible if it is ‘necessary’,

this is a much stricter test than one of

‘reasonableness’.4 What is ‘reason-

able’ could be interpreted in a num-

ber of ways while a test of ‘necessity’ is

much clearer and evinces a much

greater respect for democratic princi-

ples. 

Similarly the ICCPR provides

for the ‘interests of national security

or public safety, public order, the pro-

tection of public health or morals…’5

This list is interpreted much more

narrowly than the vague and ambigu-

ous ‘any act which may undermine

the sovereignty and integrity of

Nepal…’ This could apply to just

about anything leaving this provision

open to abuse. Equally troubling is

the permission to restrict freedoms in

order to maintain ‘harmonious rela-

tionships…’ Clearly a Constitution

for Nepal should be cognizant of the

fact that there are a great variety of

ethnicities and that harmony between

them is a sensible goal. 

It is easy to imagine, however,

that this excuse can be applied exces-

The ICCPR makes a distinc-

tion between rights which are

non-derogable and those

which are derogable in certain

circumstances. The prohibi-

tion on torture, for example,

can never be suspended for

any reason, no derogation

from its absolute prohibition

is ever justifiable. Other civil

and political rights can be

curtailed or suspended in lim-

ited circumstances in interna-

tional human rights law.

1. See OHCHR-- 'Preliminary Comments on the Interim Constitution from 

Human Rights Perspective', p.4

2. Ibid 

3. Articles 21 and 22, International Covenant on Civil and Political Rights

4. Article 12, Interim Constitution of Nepal, 2006

5. Ibid, article 21
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sively, liberally and can result in an

unfair curtailment of the freedom of

an individual in a manner that is

against the democratic spirit of the

Constitution. A final concern in this

provision is permission of restrictions

‘on any act which may be contrary to

decent public behavior or morality.’

The ICCPR clearly allows for the

protection of public morals, this is a

concept which will vary from state to

state, from a human rights point of

view it is hoped that this is narrowly

construed. What the Interim

Constitution drafters exactly mean by

‘decent public behavior’ is unclear

and, as such a phrase does not appear

in the ICCPR. And given the subjec-

tive nature of what amounts to

‘decent behavior’ this could apply to a

variety of circumstances and is open

to abuse and an unnecessary and

unjustifiable intrusion into democrat-

ic freedoms. 

Both Jana Andolans are testa-

ment to the power of protest and

expression in achieving democratic

goals in Nepal. The protests played an

integral role in returning democracy

to Nepal and it would be of great

regret if the rights of opinion, expres-

sion, speech and association were not

given to the people of Nepal fully and

without any compromise. The new

constitution should incorporate the

exact language of the ICCPR so that

freedoms could only be curtailed in

the most narrow and exceptional of

circumstances.   

Right to Equality

The principle of equality

before the law contained in the

Interim Constitution only provides

that all “citizens” are equal before the

law.6 The new constitution should

provide that all persons under the

jurisdiction of Nepal are equal before

the law.

The general application of

laws is that there shall be no discrim-

ination on the grounds of religion,

race, sex, caste, tribe, origin, language

or ideological conviction. It is of con-

cern that discrimination on the

grounds of sexual orientation, disabil-

ity, birth, age, marital status, health

status and property status have not

been specified as these forms of dis-

crimination are all pertinent to the

Nepali context. 

Articles 2 and 26 of ICCPR

provide that no person shall be

deprived of civil and political rights

on the grounds “such as race, colour,

sex, language, religion, political or

other opinion, national or social ori-

gin, property, birth or other status.”

Moreover the use of “such as” infers

that this list is not exhaustive, the

emphasis is on discrimination of “any

kind” and so, in theory, all types of

discrimination are included within its

rubric. The nondiscrimination provi-

sion is one of the most fundamental

guarantees of any constitution,

including an interim constitution,

and so should be drafted comprehen-

sively and accurately.7

The new Constitution there-

fore should include the ICCPR’s pro-

hibition on the grounds of “national

or social origin” and “property, birth

or other status” and should subscribe

to the UN Treaty Bodies views which

have interpreted these broadly to

include the types of discrimination

mentioned above so that widest possi-

ble range of protections for groups are

included. The constitution should,

furthermore, ensure that the list is not

exhaustive so that it can be applied to

any form of discrimination. 

Also of concern is that the

Interim Constitution’s protection

against discrimination only applies to

“citizens”. This should be amended to

include all persons under the jurisdic-

tion of Nepal, even those who are

here illegally. Again the types of dis-

6. Ibid, article 13

7. International Commission of Jurists - Letter to Mr Subas Nembang the Speaker of the 

Legislature/Parliament, pg 2.

The principle of equality

before the law contained in

the Interim Constitution only

provides that all “citizens” are

equal before the law. The new

constitution should provide

that all persons under the

jurisdiction of Nepal are equal

before the law.

The general application of

laws is that there shall be no

discrimination on the grounds

of religion, race, sex, caste,

tribe, origin, language or ideo-

logical conviction.
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crimination are limited to the

grounds of religion, race, sex, caste,

tribe, origin, language or ideological

conviction as contained in Part 3 of

the Interim Constitution. The provi-

sion contains the exception for ‘posi-

tive discrimination’ measures to be

taken to correct inequalities of the

past.8

The Interim Constitution’s

failure to specify such measures are

only justifiable if they are temporary

and will be discontinued as soon as

the objective of attaining equality has

been achieved.9 Similarly the distinct

notion of ‘substantive equality’ and

what is required to achieve it; positive

action taken by the state to achieve

substantive and real equality such as

the obligation to provide equal access

to buildings for able and disabled per-

sons has not been made clear in the

Interim Constitution. There is also a

concern that the Interim

Constitution does not specify that the

discrimination can be both direct and

indirect. Indirect discrimination

occurs when a particular law or con-

dition is promulgated which,

although not ostensibly discriminato-

ry, has the effect that one particular

group is likely to be disproportionate-

ly affected. The new constitution

must be clear that discrimination

must be judged by its effect and that

not only direct and obvious measures

are precluded. 

Untouchablility and Racial

Discrimination

Although the caste system has

long been abolished such discrimina-

tion continues in many areas of Nepal

and remains a salient issue.10 It is

encouraging, therefore, that a whole

article is dedicated to it in the Interim

Constitution. “No person shall, on

the ground of caste or tribe, be

deprived of the use of public services,

conveniences or utilities, or be denied

access to any public place, or public

religious places, or be denied to per-

form any religious act.” The protec-

tions in Article 14 only specifically

apply to discrimination of this kind

occurring in the ‘public sphere’.

The new Constitution should

aim to preclude the legality of such

discrimination in the ‘private sphere’

as well. Only by extending this pro-

tection can the scourge of caste and

racial discrimination in Nepal ever

really be eradicated.

Press Freedom

This article positively pre-

cludes censorship of the media.

Recent events in Nepal have indicat-

ed the need for a strong system of

protection for the freedom of the

press as the free dissemination of

information has been compromised

many times by special interest groups

seeking to censor information

unfavourable to them or their cause.

This guarantee is limited however by

the same limitation included in the

Rights of Freedom provision.11

As was recommended in the

discussion regarding the Rights of

Freedom it would be preferable is this

was amended in the new

Constitution to more closely resem-

ble the standard of ‘necessity’ and

‘exceptionality’ used in the ICCPR.

The Interim Constitution does

not specify that the discrimi-

nation can be both direct and

indirect. Indirect discrimina-

tion occurs when a particular

law or condition is promulgat-

ed which, although not osten-

sibly discriminatory, has the

effect that one particular

group is likely to be dispropor-

tionately affected.

8. “Provided that nothing shall be deemed to prevent the making of special provisions by law for the 

protection, empowerment or advancement of the interests of women, Dalit, indigenous ethnic tribes,

Madeshi, or peasants, labourers or those who belong to a class which is economically, socially or cul

turally backward and children, the aged, disabled and those who are physically or mentally incapaci

tated.”

9. See OHCHR – ‘Preliminary Comments on the Interim Constitution from a Human Rights 

Perspective’, pg 4.

10. See INSEC Yearbook 2009 for incidences of such discrimination occurring even in the last year.

11. “Provided that nothing shall be deemed to prevent the making of laws to impose reasonable restrictions 

on any act which may undermine the sovereignty or integrity of Nepal, or which may jeopardise the 

harmonious relations subsisting among the peoples of various castes, tribes or communities; or on any

act of sedition, defamation, contempt of court or incitement to an offence; or on any act which may 

be contrary to decent public behaviour or morality.”
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The final part of this provi-

sion states that “No communication

means including press, electronic

broadcasting and telephone shall be

obstructed except in accordance with

law.”

This indicates that obstruc-

tion will be justifiable under the

Constitution provided that it is “in

accordance with law”. This grants an

extensive power to the legislature to

legalise certain forms of obstruction

which are against the spirit of press

freedom rights. The language in this

provision should be tightened to

ensure that obstruction is only legal in

strict circumstances and only when

absolutely necessary.

Right of Woman 

Given the tradition of male

dominance in Nepal and the number

of violations against women recorded

every year, including many incidences

of physical and sexual violence, it is

encouraging that the Interim

Constitution includes a whole article

on women’s rights. After stating sim-

ply that “No one shall be discriminat-

ed in any form for being a woman”,

the article specifies three main areas

particularly pertinent to gender dis-

crimination in Nepal; reproductive

health, violence, mental, physical and

any other, against women and equali-

ty in ancestral property rights.

CEDAW, which Nepal ratified in

1991, explicitly provides for other

rights such as the right to maternity

leave and contains an important para-

graph dealing with the obligations

inherent in substantive equality.

Article 3 states that; “States Parties

shall take in all fields, in particular in

the political, social, economic and

cultural fields, all appropriate meas-

ures, including legislation, to ensure

the full development and advance-

ment of women.”

This concept should be

included in the Constitution in order

to give the prohibition on gender dis-

crimination real meaning for women

in Nepal and create a state obligation

to take measures which place them on

an equal footing with men.

Right of the Child 

Children are particularly vul-

nerable in Nepal due to poverty and

the ravages of conflict. The child

rights provision in the Interim

Constitution covers a wide range of

issues; the right to identity, nurture,

health, social security, the right

against exploitation, the right of

orphans and other helpless children to

receive benefits from the state and the

prohibition on child labour and child

soldiering. There are a few more pro-

visions that must be included in the

new Constitution in order to provide

children with the widest possible

range of protections.

The Constitution should

specify the age at which a person ceas-

es to be a child. Currently the domes-

tic Childrens’ Act 1992 determines

that those below 16 years are entitled

to its protections. The CRC, which

Nepal ratified in 1990, specifies that

18 years is the appropriate age. Given

the CRC’s almost universal ratifica-

tion12 it appears that 18 is the inter-

national standard and should be the

age specified in the Constitution.

Although the Interim

Constitution positively asserts the

rights to not be exploited the prohibi-

tion here is potentially weakened by

the lack of a full articulation of the

principles and no real guarantee. The

fact that exploitation “shall be pun-

ished by law” only has real meaning if

an effective law exists to enforce it. It

follows that while the executive would

be unable to flout this Constitutional

right the legislature could, in theory,

severely limit its application.

Furthermore the compensation right

“as determined by law” relies on

future legislation to bring the

CEDAW, which Nepal ratified

in 1991, explicitly provides for

other rights such as the right

to maternity leave and con-

tains an important paragraph

dealing with the obligations

inherent in substantive equali-

ty. Article 3 states that; “States

Parties shall take in all fields,

in particular in the political,

social, economic and cultural

fields, all appropriate meas-

ures, including legislation, to

ensure the full development

and advancement of women.”

12. The CRC has been ratified by every United Nations member state except Somalia and the United 

States of America.
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Constitutional guarantee into effect.

While it is reasonable that the exact

mechanism of how compensation is

awarded should be left to later laws

the new Constitution should include

a full articulation of the principle of

compensation in order to ensure its

full guarantee. OHCHR have also

expressed concern over this issue

which applies to many articles within

the fundamental rights section of the

Interim Constitution.13

A comparison with the pro-

tections guaranteed in the CRC

reveals the paucity of the Interim

Constitution’s provisions with regards

to children and the law. The new

Constitution should incorporate the

CRC’s obligations. Article 40(b)

requires: the establishment of a mini-

mum age below which children shall

be presumed not to have the capacity

to infringe the penal law and whenev-

er appropriate and desirable, meas-

ures for dealing with such children

without resorting to judicial proceed-

ings, providing that human rights

and legal safeguards are fully respect-

ed. A variety of dispositions, such as

care, guidance and supervision

orders; counselling; probation; foster

care; education and vocational train-

ing programmes and other alterna-

tives to institutional care shall be

available to ensure that children are

dealt with in a manner appropriate to

their well-being and proportionate

both to their circumstances and the

offence. 

The State obligation to segre-

gate accused minors from adults, and

convicted minors from adults and to

only detain children as a matter of

last resort should be made clear in the

Constitution.14 Children who come

into conflict with the law in Nepal

are often not treated in a manner

commensurate to their vulnerability

and lower level of responsibility. The

new Constitution must establish

laws, procedures and institutions

which provide for a separate juvenile

system.

Right to Religion 

The right to practice and pre-

serve one’s religion is found in this

article as is the right of every religion

to maintain an independent exis-

tence. An ominous qualification,

however, is included in the article, it

states "provided that no person shall

be entitled to convert another person

from one religion to another, and

shall not act or behave in a manner

which may jeopardize the religion of

others. The ICCPR’s similar provi-

sion states "no one shall be subject to

coercion which would impair his

freedom to have or to adopt a religion

or belief of his choice." 

There is obviously a differ-

ence between coercing another to

join a religion and the entitlement to

convert another person. The former

is clearly a more reasonable and more

democratic prohibition that the one

contained in the Interim

Constitution. Religious persons

should be entitled to encourage and

facilitate others to join them, if they

are using coercive tactics that prevent

the true and unfettered consent of

person wishing to convert then this is

a reasonable and sensible prohibition.

Accordingly the new Constitution

should replicate the ICCPR’s coer-

cion based approach.

The right of independent

existence is, like many any rights in

the Interim Constitution, left to the

legislator to fully guarantee as it states

that it will be maintained “in accor-

dance with the law”. It is preferable

that the extent to which this right can

be exercised is clarified in the new

Constitution rather than left up to

the legislator to determine.  

Rights of Justice

The Rights of Justice provi-

sion contains the requisite fair trial

There is obviously a difference

between coercing another to

join a religion and the entitle-

ment to convert another per-

son. The former is clearly a

more reasonable and more

democratic prohibition that

the one contained in the

Interim Constitution.

Religious persons should be

entitled to encourage and

facilitate others to join them,

if they are using coercive tac-

tics that prevent the true and

unfettered consent of person

wishing to convert then this is

a reasonable and sensible pro-

hibition. 

13. The Articles which contain such a phrase are 12(2), 15(4), 16(2), 17(1), 17(2), 18(1), 18(2), 23(2), 

24(10), 30(2).  

14. See OHCHR, supra. n.9, pg. 4.

INFORMAL APRIL 2009  5/20/09  3:37 PM  Page 38



39IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009

and due legal process rights necessary

in a human rights respecting democ-

racy. The provision contains the right

to consult a lawyer “at the time of the

arrest” and “in court proceedings”.

The ICCPR (article 14(3)(b)) states

that accused persons have the right to

have adequate time and facilities for

the preparation of his defence and to

communicate with counsel of his own

choosing. 

The UN Body of Principles

for the Protection of all Persons under

Any Form of Detention or

Imprisonment dedicate two provi-

sions to the right to consult with a

lawyer. It is clear therefore that the

international standards require that a

person is entitled to legal assistance

throughout the entire legal process

and not only at the time of arrest. As

such the “time of arrest” and “in court

proceedings” proviso should be

removed and replaced with the right

of access to legal assistance through-

out the legal process insofar as it is

required for an accused to defend

themselves.

Another major concern is the

fact that certain protections do not

apply to those in preventative deten-

tion and, erroneously, “enemies of the

state”. During the counter-insurgency

the use of preventative detention was

widespread and was specifically pro-

vided for under the TADO Act.

Clearly such persons detained under

it were those “enemies of the state”.

The UN Body of Principles unequiv-

ocally state that such protections

apply to all detained purposes.

Clearly the preclusion of persons

detained under legislation or execu-

tive orders pertaining to ‘preventative

detention’ from such protections is

contrary to international human

rights law. 

The new Constitution should

not include this exception and, given

the prevalence of such violations

within the legal process, should expli-

cate that the protections contained in

the rights of justice provision also

apply to any persons under preventa-

tive detention.

The ICCPR (article 9(1)

holds that "Everyone has the right to

liberty and security of person. No one

shall be subjected to arbitrary arrest or

detention. No one shall be deprived

of his liberty except on such grounds

and in accordance with such proce-

dure as are established by law." The

new Constitution should contain this

protection in order to ensure that the

powers of police to arrest are not lim-

itless and open to abuse.

The Rights of Justice provi-

sion part four contains the principle

of non-retroactive criminality.

OHCHR have opined that this

should also contain a clause which

clarifies that this does not apply to

crimes considered to be international

crimes. Article 1515 of the ICCPR

contains an exception in its prohibi-

tion of retroactive criminality. 

The new Constitution should

contain a similar exception so that

prosecution for international crimes

cannot be countered by a defence

using the blanket ban that is current-

ly found in the Interim Constitution.

The ICCPR’s reference to “general

principles of law recognised by the

community of nations” could be ade-

quately satisfied now by a reference to

the war crimes and crimes against

humanity found in the Rome Statute

of the International Criminal Court.  

There are many other due

process rights which are in the

ICCPR but have not been recognised

in the Interim Constitution. One

major omission is the right to be

informed of the grounds of arrest in a

prompt manner. Others include the

right to obtain information that can

help in one’s defence, the right of an

interpreter if required, the right to

During the counter-insurgency

the use of preventative deten-

tion was widespread and was

specifically provided for under

the TADO Act. Clearly such

persons detained under it were

those “enemies of the state”.

The UN Body of Principles

unequivocally state that such

protections apply to all

detained purposes. Clearly the

preclusion of persons detained

under legislation or executive

orders pertaining to ‘preventa-

tive detention’ from such pro-

tections is contrary to interna-

tional human rights law. 

15. "Nothing in this article shall prejudice the trial and punishment of any person for any act or omission 

which, at the time when it was committed, was criminal according to the general principles of law 

recognized by the community of nations.
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appeal one’s conviction. Another per-

tinent right to the Nepali context is

the right to be tried with undue delay.

Court processes in Nepal are notori-

ously slow and a Constitutional pro-

vision guaranteeing timeous justice

would provide an incentive for action

to be taken to direct resources

towards making the judicial system

more efficient.

The rights of due process and

fair trial are at the very core of human

rights law and are essential in a dem-

ocratic state. It follows therefore that

the new Constitution should be

closely modelled on the ICCPR’s

protections and should include the

same rights and language used to

express those rights.

Right against Preventative

Detention

This provision prohibits pre-

ventative detention except in situa-

tions where “there is a sufficient

ground of existence of an immediate

threat to the sovereignty and integri-

ty or law and order situation.” 

The international standard

requires that arbitrary arrest does not

occur save in extremely limited cir-

cumstances. The Interim

Constitution’s reference to the “law

and order situation” is concerning as

it could potentially be applied to a

wide range of circumstances and,

arguably, indicates that such arrests

are part of routine police work.

OHCHR have called for a ‘tighten-

ing’ of the language of this provision

so that it is can only be interpreted to

apply in extremely limited circum-

stances.16

Part two provides that a per-

son wrongfully detained has the right

to compensation. Given the history

of wrongful detention in Nepal this

inclusion is encouraging but, again, it

is weakened by the fact that such a

compensation mechanism is to be in

a “manner as prescribed by law”.

Right against Torture

Encouragingly this provision

contains not only the prohibition

against torture but also cruel, inhu-

man and degrading treatment. The

CAT, which Nepal ratified in 1991,

refers to treatment and punishment

and it is advisable that the new

Constitution makes this clear as well.

The article provides that acts

of torture be made “punishable by

law” and that victims be compensat-

ed “in accordance with the law”.

Currently there is no domestic legis-

lation criminalizing torture, this is

incongruous considering that the UN

Special Rapporteur on his last trip to

Nepal concluded “that torture and ill-

treatment are systematically practiced

in Nepal by the police, the armed

police and the Royal Nepalese

Army”.17

There is legislation providing

for compensation of torture victims;

the 1996 Torture Compensation Act.

Given the prevalence of torture and

cruel, inhuman and degrading treat-

ment in detention centres and prisons

in Nepal it is essential that the new

Constitution establishes that torture

is a heinous crime in order to insti-

gate its criminalisation and the insti-

tution of a more effective and just

compensation mechanism. 

Right to Information

This provision ensures the

right of persons under the jurisdic-

tion of Nepal access to information

concerning them. It is limited by the

following proviso "provided that

nothing shall compel any person to

provide information on any matter

about which secrecy is to be main-

tained by law."

The exact meaning of this

exception is not precisely clear and

appears to give the state a wide discre-

tionary power to determine which

types of information people have the

right to request. More appropriate

explanation of the limitation would

be the ICCPR’s language referring to

limitations that are necessary for the

respect of the rights and reputations

of others, or for the protection of

national security or of public order or

of public health or morals.

Right to Privacy

The right to privacy of a per-

son, their residence, property, docu-

mentation, statistics, correspondence

and character is protected in the

Interim Constitution. This provision

should also include the wording of

the ICCPR’s privacy provisioned in

article 1718. 

Declaring a State of Emergency

The 1990 Constitution con-

tained very wide powers governing

the declaration of a state of emer-

gency which allowed for controversial

measures such as the Terrorist and

Disruptive Activities Act as well as

the 2005 royal takeover when King

Gyanendra was able to suspend

democracy and democratic freedoms

assuming authoritarian rule.

Obviously such powers were not pro-

vided for in the Interim Constitution

for the republic of Nepal however the

provision governing states of emer-

gency is, by international standards,

still not strict enough. 

The ICCPR does allow for a

state of emergency to be declared

during which certain rights contained

within the treaty can be suspend-

ed.19 This can only occur, however,

in situations ‘threatening the life of

the nation’ and measures derogating

from obligations must be ‘strictly

required by the exigencies of the situ-

16. See OHCHR, supra. n.9, pg. 6

17. Report by the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred Nowak, MISSION TO NEPAL, 

E/CN.4/2006/6/Add.5, 9 January 2006, pg. 1.

18. Everyone has the right to the protection of the law against such interference or attacks.

19. Article 4, International Covenant on Civil and Political Rights
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ation’. The ICCPR makes it clear that

such a situation can only arise in the

most exceptional circumstances. The

Interim Constitution on the other

hand allows for a state of emergency

to be declared ‘if a grave crisis occurs

in regard to the sovereignty or integri-

ty of Nepal or the security of any part

thereof, whether by war, external

invasion, armed rebellion or extreme

economic disarray.’20 The inclusion

of ‘extreme economic disarray’ is a

worrying one for it indicates that a

wide range of reasons are available to

the executive in declaring a state of

emergency. Moreover it’s difficult to

see why its inclusion is necessary;

Nepal currently ranks 142nd out of

177 countries on the UN

Development Index,21 ‘extreme eco-

nomic disarray’ seems to be the status

quo not an exceptional crises for

which fundamental rights should be

suspended. 

The ICCPR also specifies the

principle of non-discrimination in its

article on the state of emergency; ‘pro-

vided that such measures… do not

involve discrimination solely on the

ground of race, colour, sex, language,

religion or social origin.’ The history

of the use of ‘states of emergency’ as a

fascist tool which can be employed to

persecute certain groups is well

known. The new constitution must

include the principle of non-discrimi-

nation within its provision governing

states of emergency in order to ensure

constitutional protection for minority

groups who, under the lax rules of a

state of emergency, could be adversely

affected.

Potential Restrictions on Scope

Many of the rights contained

in the Interim Constitution have a

potential to be severely restricted in

the future as they typically state

‘except in accordance with the law’ or

‘as provided for in the law’.22 Future

laws could have the power of restrict-

ing these rights making their place in

the constitution virtually meaning-

less. Others, such as the provision on

torture and the compensation mecha-

nism, require further legislation to

become, in any way, effective and

confer a lot of power to the legislature

to determine the exact form such a

right will take in law. The new consti-

tution should aim to be a definitive

statement of the fundamental rights

of the people of Nepal, if decisions on

implementation are to be left to oth-

ers then inconsistency of application

and susceptibility to abuse will be rife. 

Other Concerns Pertaining to Civil

and Political Rights Protection

A country’s constitution,

while providing the minimal stan-

dards of human rights protection,

should also reflect the particular cir-

cumstances of that country. In

Nepal’s case, therefore, it is incongru-

ous that enforced disappearance is not

expressly prohibited in the Interim

Constitution. Neither has Nepal rati-

fied the International Convention on

Enforced Disappearances. This is a

glaring omission in a country where

conflict resulted in widespread disap-

pearances which have not yet been

adequately dealt with by the peace

process.23 Although the Supreme

Court has directed that a domestic

law be promulgated to criminalize

enforced disappearance, it is also

essential that this heinous practice be

prohibited and criminalized in the

constitution.    

Many other rights which are

contained in the ICCPR are not pro-

vided for in the Interim Constitution

and their inclusion must be seriously

considered if the new constitution is

20. Article 143, Interim Constitution of Nepal, 2006

21. 2007/2008 Human Development Report, 

http://hdrstats.undp.org/countries/country_fact_sheets/cty_fs_NPL.html

22.  Articles 12(2), 15(4), 16(2), 17(1), 17(2), 18(1), 18(2), 23(2), 24(10), 30(2).

23. See INSEC report ‘Impaired Accountability: State of Disappearance in Nepal’, available at 

http://www.inseconline.org/report/Report%20on%20Disappearance_English.pdf

Many of the rights contained

in the Interim Constitution

have a potential to be severely

restricted in the future as they

typically state ‘except in accor-

dance with the law’ or ‘as pro-

vided for in the law’. Future

laws could have the power of

restricting these rights making

their place in the constitution

virtually meaningless. Others,

such as the provision on tor-

ture and the compensation

mechanism, require further

legislation to become, in any

way, effective and confer a lot

of power to the legislature to

determine the exact form such

a right will take in law. 
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to be compatible with international

standards. OHCHR have complied a

comprehensive list of such omissions

including24: The right of men and

women of marriageable age to marry

and found a family (Article 23(2)

ICCPR), and that no marriage

entered into without the free and full

consent of the intending spouses

(Article 23(3) ICCPR); the equality

of rights and responsibilities of spous-

es as to marriage, during marriage

and at is dissolution (Article 23(4)

ICCPR); the right of peoples to self-

determination (Article 1, ICCPR);

separation of accused from convicted

persons (Article 10 ICCPR); separa-

tion of accused juvenile persons from

adults and separation of juvenile

offenders from adults (Article 10 (2)

ICCPR); procedural rights on aliens

facing deportation: ie that only

expelled in pursuance of a decision

reached in accordance with law, and

shall, except where compelling rea-

sons of national security otherwise

require, be allowed to submit the rea-

sons against his expulsion and to have

his case reviewed by, and be repre-

sented for the purpose before, the

competent authority or a person or

persons especially designated by the

competent authority (Article 13

ICCPR); the right of citizens to take

part in conduct of public affairs

(Article 25 ICCPR), to vote and be

elected at genuine periodic elections

which shall be by universal and equal

suffrage and shall be held by secret

ballot, guaranteeing the free expres-

sion of the will of the electors, and to

have access, on general terms of

equality to public service (Article 25,

ICCPR)

There is no other general pro-

vision concerning the right to a rem-

edy for human rights violations, or

recognition of the State’s obligation

to ensure access for gaining a remedy,

and effective redress including repara-

tions, although Article 32 provides a

right to seek constitutional remedy.

Article 2 of the ICCPR obliges State

parties to ensure effective remedy for

the persons whose rights or freedoms

are violated by persons acting in an

official capacity. It further says that

the state has a responsibility to ensure

remedy determined by competent

judicial, administrative or legislative

authorities (or other authority) and to

develop the possibilities of judicial

remedy.  Where there has been a seri-

ous human rights violation, the State

must investigate and wherever appro-

priate, prosecute persons responsible

for the violations.

The courts and the national

institutions including National

Human Rights Commission are the

institutions to seek a specific remedy

in relation to human rights violations.

They are thus of particular impor-

tance when ensuring effective reme-

dies.  However, the government's

reluctance towards the implementa-

tion of the directive order of the

Supreme Court and the recommen-

dation of NHRC has further under-

mined rule of law and human rights

in the country.

The drafting of the constitu-

tion will signify a momentous step in

Nepal’s peace process and hail the

dawn of a new, democratic state. It is

crucial, therefore, that it encompasses

the full range of civil and political

rights that international human rights

standards require. Only by protecting

these rights at the highest level,

through the constitution, can Nepal

proceed to a peaceful and liberated

society where its people can live with

equality of opportunity and respect

for human rights.

24. See OHCHR-- 'Preliminary Comments on the Interim Constitution from Human Rights Perspective',

p.12

The courts and the national

institutions including

National Human Rights

Commission are the institu-

tions to seek a specific remedy

in relation to human rights

violations. They are thus of

particular importance when

ensuring effective remedies.

However, the government's

reluctance towards the imple-

mentation of the directive

order of the Supreme Court

and the recommendation of

NHRC has further under-

mined rule of law and human

rights in the country.

INFORMAL APRIL 2009  5/20/09  3:37 PM  Page 42



43IINNFFOORRMMAALL � Vol. 26, No. 1, January-March 2009

1. How do you assess the current sit-

uation of women's rights?

It is a well known fact that

women were deprived from enjoying

their fundamental rights and freedom

due to patriarchal society. They have

been suffering from class division.

Women were suffering from two kinds

of exploitation. They have played

laudable role for political change of the

country after actively taking part dur-

ing the armed struggle and political

movements which were aimed against

the class oppression and in favor of

women's rights. Though the women

got relief from feudalism, they are yet

to get relief from gender-based dis-

criminations. There has been no

change in the perspective to see

women as there was no change in the

thought and behavior regarding

women. Women have not been able to

get the status of equal citizen as some

laws formed by the state are discrimi-

natory and the situation that women

have to face violence only for being

women continues.

Though historic achievements

have been received in terms of

women's rights as compared to past,

women have not been able to get jus-

tice and equality in absence of law and

passivity of the law enforcing agencies

of the state. Active participation of

women in the 10-year-long People's

War and People's Movement of April

2006 has forced all to address the

problems being faced by the women.

2. What are the challenges for pro-

tection of women's rights?

First of all, women were not

empowered with full rights as of equal

citizens.  All the governments of the

past did not address the women's

issues and adopted the policy of dis-

crimination due to feudal ideology.

Extensive national discussions are

going on about the issue of rights of all

deprived races, castes and regions after

the formation of new Federal

Democratic Republic Nepal. Women's

rights could only be protected by

incorporating these rights as funda-

mental rights in the new constitution.

There is a need of unity among

women in some common agendas. If

consensus were not made, women

would have to live difficult life. The

issues of women's rights should not be

limited to slogans and articles of the

constitution; the state should feel its

responsibility and formulate necessary

laws for implementation.

The feudal mentality of taking

women as obstacle and problem

should be changed. Women will be

able to fulfill their responsibility hon-

estly if they were given chance to do

so. Women should not be limited to

the household activities and the state

has the responsibility of ensuring

women's involvement in the develop-

ment activities. The main challenge at

present is securing the political rights

as we could not be able to protect and

promote other rights without political

rights. Women should always keep

their morale high and move ahead.

3. It's said that there has not been

much improvement in the situation

of protection of women's rights even

after the country became republic.

What are the challenges for it?

The democratic republican set

up has been established in the country

after the abolition of 240-year-old feu-

dal monarchy. The country is passing

through transitional phase as the new

structure has not been institutional-

ized after the removal of the old struc-

ture. Nepali people have received his-

toric opportunity of drafting the new

constitution and all has the responsi-

bility of contributing for drafting the

IInntt ee rrvv ii eeww

Unity among Women is
The Need of The Hour:
Thapa

Naina Kala Thapa is the chairperson of the National Women's

Commission. Though the Commission was formed with the objective of empowering women, it failed to deliv-

er the expected outputs due to various constraints. Amid criticism that it had failed to play effective role for the

promotion of women's rights, Editor of INFORMAL, Pratibedan Baidya, talked with Thapa in a range of

issues. Excerpts: 
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new constitution. Mockery has been

made of the Constituent Assembly,

which has the mandate of drafting the

new constitution. The country is pass-

ing through irregularities and impuni-

ty. As the issue of national interest,

security and people's livelihood are not

getting any priority how the issues of

women can get priority. The legislation

related with domestic violence, which

was drafted some eight years ago has

not been adopted so far. Women's

issues were not addressed properly due

to the struggle between progressive

forces and status-quoits. Nobody can

check the flow of time so the voice of

the deprived people will no longer

remain unheard. The attempt to devi-

ate from moving in a progressive way is

just like inviting catastrophe. 

4. Different organizations have been

criticizing the role of National

Women's Commission for not play-

ing effective role for protection and

promotion of women's rights. How

do you respond to it?

The National Women's

Commission was formed in 2002 but

it failed to continue after two years of

its inception. Though the constitution

was restructured three times in eight

year, it remained vacant for a ling time.

The National Women's Commission

Act was formed in December 2006 fol-

lowing historic change of the country

after abolition of monarchy on the

ground of Armed Insurgency and

People's Movement of 2006. The com-

mission was re-constituted in October

2007 under the Act. Since the forma-

tion of present Commission, it has

been able to fulfill its responsibility

despite limited resources, lack of

skilled human resources and technical

difficulties. First of all, making institu-

tional development of the

Commission is the challenge. The

problems of women will be resolved

along with the problems of other com-

munity and sector. The Commission

itself is not the implementing agency,

so resolving the problems being faced

by women is not possible only through

the lone effort of the Commission.

The Commission was formed recently

but why the organizations, which are

working in the field of women's rights,

did not bring any changes in the socie-

ty. It's not difficult why they criticized

the Commission as the issues of

women became a means for earning to

some organizations. In the real sense,

we are committed to resolve the issues

of women wherever we are. Rather

than being indulged in the blame

game, unity among women is the need

of the hour.

5. What are the priorities of your

office?

The Commission was formed

with the objectives of mainstreaming

women in the mainstream of develop-

ment through protection and promo-

tion of their rights and to establish

gender justice. More things need to be

done in the women right's sector.

Various problems of women surfaced

after the recent political development

of the country. All the activities as

mandated by the National Women's

Commission Act fall under regular

activities. The main responsibility of

the Commission is to formulate

national policies and programmes

related to the women's rights and sub-

mit it to the government for imple-

mentation. The Commission is also

studying the contemporary national

issues from gender perspective and

submitting its recommendations to the

government. It has been organizing

various public hearing and other pro-

grammes for women empowerment

and raising awareness on women's

issues. 

The Commission has also

been collecting opinions about the

women's issues to be incorporated in

new constitution by holding discus-

sions with experts and concerned

stakeholders on women's issues and

submitting it to the concerned com-

mittees. A task force was formed at the

leadership of National Women's

Commission to study the draft consti-

tution prepared by Ministry of

Women, UNFPA and Pro-Public from

gender perspective and the committee

will submit the draft to the constitu-

tional committee. We should pay

proper attention to make the new con-

stitution women friendly and women

should not face the fate as they faced it

in the past. 

The Commission organized

programmes to exert pressure on the

government to immediately pass the

bill related with the domestic violence

and also submitted a memorandum to

the Chairperson of the Constituent

Assembly. The commission is planning

to launch radio and tv programme to

raise awareness about the women's

rights targeting the women of rural

areas. It is in the final stage to finalize

its five-year-long strategic plan. The

strategic plan will be implemented on

the basis of short and long term plan-

ning. The Commission will always give

top priority to the issues of women's

rights and concerns.

6. Women have faced multiple chal-

lenges during the period of Maoist

insurgency. How your office is pres-

surizing the government to address

their woes?

From the history we came to

know that women were the subject of

oppression in all the conflicting areas.

Women were targeted the most during

the decade long armed insurgency of

the country. From the world history

we come to know that state was

involved in more incidents of human

The issues of women became a means for earning to some organizations. In the real sense,

we are committed to resolve the issues of women wherever we are. Rather than being

indulged in the blame game, unity among women is the need of the hour.
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rights violations during the period of

conflict. 

The main priority of the state

is to restore peace in the country after

taking the conflict into logical conclu-

sion and efforts are being made to this

effect. We have already submitted the

recommendations after studying the

bill drafted to form the Truth and

Reconciliation Commission and

Commission on Disappearances from

the gender perspective. If these bills

were passed, such Commissions will be

formed and will address the problems

being faced by the conflict-hit people.

The Commission is planning to raise

the women's issues in the UN resolu-

tion number 1325 and 1820. As we

are passing through the transitional

phase, we have not been able to meet

the people's expectation. Rather than

prioritizing the issue of conflict man-

agement following the signing of the

Comprehensive Peace Agreement,

political parties have been spending

time in dilly dallying and blame-game.

As women and children were affected

the most from the conflict, women

should initiate the efforts and also

exert pressure for conflict manage-

ment. The government elected after

the promulgation of new constitution

will implement its policies and pro-

grammes and it will help for conflict

management and lead the country

towards development.

7. There has not been representation

of women in major organs of the

state despite their sizable representa-

tion in the Constituent Assembly.

What may be the reason and how

your office is taking the issue?

Women received opportunity

to take part in the constitution draft-

ing process and there was 33 percent

representation of women in the

Constituent Assembly at the new

political base which was established by

the People's War and People's

Movement.  The issues of people of

deprived race, place, gender and lan-

guage have been prioritized after the

historical political development. Those

people who can't speak about their

rights in the past have been able to

speak. The Interim Constitution has

for the first time established political

rights of the women, which is a great

achievement but it will take some time

to fully materialize the concept.

National Women's Commission has

been organizing interaction, discus-

sion, advocacy and public hearing pro-

grammes about women's participation

in every organ of the state.  There is a

need of raising political awareness and

enhancing capacity of women to uti-

lize the rights entitled to them. Various

excuses were made to prove women as

weak due to traditional thinking. But

the fact that development of the coun-

try is not possible without meaningful

representation of women in every

organ of the state has been established.

Proportional representation of women

should be ensured in every organ of

the state for restructuring of the state. 

8. A recent report has said that vari-

ous existing laws made discrimina-

tion against women. Why your

office is not taking the issue serious-

ly and initiating efforts to amend

these laws?

The laws formed in the past

are discriminatory from the perspec-

tive of gender justice. Women have not

been able to get justice due to discrim-

inatory legal provisions. National

Women's Commission is serious in

this issue and has been raising it seri-

ously. We are struggling to incorporate

women's rights as fundamental rights

in the new constitution. The Ministry

of Women has studied about the dis-

criminatory legal provisions and rec-

ommended the government to amend

these provisions. Forum for Women

and Law Development also publicized

the report about the discriminatory

provisions. Discriminatory laws will

not be tolerable but as the country is

moving towards forming new laws

after promulgation of new constitu-

tion these things should be amended

in new laws and constitution. 

9. What are the issues that need to be

incorporated in the upcoming con-

stitution for protection and promo-

tion of women's rights?

The new constitution should

be formed adopting the principle of

non-discrimination based on human

norms, values, justice and equality.

The new constitution should recog-

nize women as equal citizens as

women were being treated as citizens

of second grade till date. Recognizing

and respecting the specific physical

condition of women, political, eco-

nomic, social and cultural rights of the

women should be ensured in the new

constitution. The trend of exploitation

to fellow human being should be

stopped. The need of the day is the

constitution which will be able to

make a country independent, sover-

eign and rich..

The Interim Constitution has for the first time established political rights of the women,

which is a great achievement but it will take some time to fully materialize the concept.

National Women's Commission has been organizing interaction, discussion, advocacy and

public hearing programmes about women's participation in every organ of the state.

There is a need of raising political awareness and enhancing capacity of women to utilize

the rights entitled to them.
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The book "Readings on

Governance &

Development" published by Institute

of Governance and Development

(IGD) has made an attempt to

explore and discuss the issues relating

to constitutional governance and

political economy with a specific

focus on Nepal. Confined in 195

pages, the publication encompasses

12 articles contributed by scholars in

the field of public policy, governance

and development.  

The first article "The Paradox

of a weak state: Distributional

Struggles and Social Transformation

in Nepal" written by Dev Raj Dahal

deals with the social transformation

process, the framework condition,

paradoxes of Nepali Politics, state in

the changing world, historical con-

text of state society relations, social

formation of the state, economics of

the state, the condition of the Nepali

state, national accumulation, state

restructuring & global dynamics and

choices of Nepal's future. The article

is a coherent setting of the emerging

national contradictions and has sub-

sequently interlinked the social trans-

formation process with different vari-

ables. It has given a good try in iden-

tifying the conflict generating causes

with possible remedies in Nepalese

context. 

The second article "Ethnicity

and Democracy in Nepal:

Transforming the Unitary state into a

Federal Organization" by Mukti Rijal

revolves around the tendencies of

ethno-politics in Nepal especially

after 1990. It has also outlined how

CPN (Maoist) took advantage of the

democratic environment and exploit-

ed the ethno-political tendencies to

press in favour of the ethnic federal-

ism in Nepal.  

In its third article "Identity

Politics in South Asia", Rohit Kumar

Nepal has briefly pointed out

inequity between the haves and haves

not prevalent in South Asian coun-

tries and how the marginalized and

minority communities are widely

excluded by the state. Setting an

example of LTTE movement in Sri

Lanka, north east separatist's move-

ment in India, Chakama minority

agitation in Bangladesh, MQM agita-

tion in Pakistan, Maoist movement in

Nepal and emerging religious funda-

mentalists, he has well hinted that

unless proper transparent and

accountable mechanism is developed

to address this identity crisis, a fight

for an identity of politics in various

forms and nature will carry on. 

The fourth article

"Restructuring of the state: Some

Challenges" composed by R.C.

Poudel has attempted to relate the

heterogeneity or diversity of the

country from the perspective of func-

tionalism. He has explored the prob-

lems of stereotyping, homogenizing

and reductionism of the intricate

social and politico-economic mosaic

of the country and has focused on the

issues of ethnicity, national/regional

autonomy and their challenges. 

In sixth article "Antinomies

in Civil Society of Nepal" the author

Readings on Governance & Development: A

Good Reference for Constitutional Governance,

Political Economy and Politics of Inclusion

Readings on Governance &

Development (Vol IX)

Publisher: Institute of Governance

and Development (IGD)

Edition: 2007

Price: Rs. 300.00

BBooookk  RReevv ii eeww
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Chandra D. Bhatta has elaborated

how political and urban middle class

elites in Nepal have created their civil

society empire and how the concept

has been used and abused in various

ways. 

The seventh article

"Assessment of Restructuring of

State" written by Prem Sharma rests

on the brief argument on the restruc-

turing of the state, the author has

pointed out the maturity of the polit-

ical parties an unavoidable option for

genuine restructuring process. 

The eighth article of the book

is the "Exogenous vs. Endogenous

Development: A quest for Survival of

Donor Harmonization" written by

the writers duo Narayan Dhakal and

Kazuhiro Ueta. Divided into eight

different sub headings, the article has

nicely articulated the relation of

development with series of external

influencing factors. The writers have

logically tried to prove the theory that

pragmatic development approach

rests in between 'exogenous' and

'endogenous' factors; none being

totally dominant. 

In its ninth article "A

Comparative Study of National

Conferences: Experiences of African

Countries", the writer Onyebuchi

Emmanuel Ezeani, has made a com-

parative look at the experience of

African Countries like The Republic

of Benin, Congo Democratic

Republic, Republic of Togo, Niger,

Congo-Brazzaville, which had con-

vened a national conference. 

Similarly, the disparities and

uneven development in different

areas and strategies to address the

issue in Pakistan with Local govern-

ment 1979-2000 have been analyzed

in the tenth article "Local

Government and Economic

Governance in Pakistan" by its writer

Ayuz Muhammad. In his article,

Ayuz has identified several possible

kinds of tools and methods, which

may theoretically be pursued to

achieve the target of financial equal-

ization. 

"Human Trafficking in

Nepal: A Situational Assessment", by

Srijana Kafle has highlighted and

diagnosed the prevailing trafficking

problem in Nepal and the inefficien-

cy of state mechanism in curbing the

issue despite several progressive policy

measures. The author has come up

with wide array of recommendations

to be taken into consideration while

dealing with the issue. 

In the last article

"Decentralization Experience in

Nepal: Concept and Practice" by

Dwarika N Dhungel, an in-depth dis-

cussion has been made in the concept

of decentralization with the main fea-

tures and implementation status of

Local Self-Governance Act, 1999.

Dhungel has also made a critical

assessment of the Local Self-

Governance Act indicating that the

devolutionary type of decentraliza-

tion is only possible in the condition

that all the existing contradictory

legal provisions are seized and the bet-

ter ones are introduced. 

The book is worth reading

particularly to the readers interested

in constitutional governance, political

economy and politics of inclusion.

The authors have not only explored

the emerging issues but have also

come up with wide range of recom-

mendations. However, somewhere

the articles in this publication lack

comprehensive exploration of the dis-

cussed subject matter. This inadequa-

cy may confuse readers who are total-

ly new to the topic and go through

the compilation with a view of gener-

ating ideas on it. Whatsoever, the

effort of Institute of Governance and

Development (IGD in bringing out

this publication is commendable and

one can say that it is one of the best

that could have ever come up. 

Susmita Sharma

The discrimination faced by

women exacerbated due to the

conflict. Women had to take

care of the children and family

matters as men and young

people had left the villages due

to the fear of being caught in

the conflict between state secu-

rity forces and Maoists.

Women were also forced to

take up the work that was tra-

ditionally restricted to  men

like ploughing the land and

performing funeral procession. 
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With the most inclusive

Constituent Assembly in

place, it was hoped that the new

Constitution would take into account

the current problems faced by ethnic

and minority groups, and women

under a patriarchal system in Nepal but

the activities of the political parties then

after are turning the hope into despair.

The Constituent Assembly has

a sizeable number of women represen-

tatives from across the country. The sig-

nificant number of women representa-

tives in the Constituent Assembly was

ensured as women played important

role for the success of April movement

and various movements of the past.

Women who faced multiple hardships

during the period of decade long

Maoist insurgency have not been able

to take the sigh of relief even after the

establishment of republican set up in

the country. 

The female representatives

come from all walks of life, mothers,

career women, grandmothers, those

belonging to the so called ‘low caste’,

rich and poor, educated and barely lit-

erate but the major political parties

have sidelined them in most of the

important issues like the peace process

and policy making level of the country.

There was no women’s representation

in the selection process of President,

Vice-President, Prime Minister and

Deputy Prime Minister following the

election of the Constituent Assembly,

and also none in major organs of the

state in the process of establishing peace

in the country.

Nepal also has the moral obli-

gation of adopting a policy in line with

the Resolution 1325 of the UN

Security Council, which is aimed at

increasing women’s participation and

responsibilities in countries passing

through peace process. The resolution

reaffirms an important role of women

in the prevention and resolution of con-

flicts and in peace-building, and stress-

ing the importance of their equal par-

ticipation and full involvement in all

efforts for the maintenance and promo-

tion of peace and security, and the need

to increase their role in decision- mak-

ing with regard to conflict prevention

and resolution, and also stress on

adopting gender perspective. 

The policies and programmes

revealed by the government on 14

September 2008 stated that plan-wise

programmes will be issued to ensure

proportional representation of women

in all organs of the state along with

making effective role of the National

Women’s Commission for women

empowerment and efforts will be initi-

ated to make the National Women’s

Commission as a constitution body.

The government's commitments were

limited merely on papers. At a time

when the government is expressing its

commitment towards ensuring equal

representation of women and ending

violence against women, women right

activists were compelled to organize a

sit-in protest in Kathmandu demand-

ing independent probe on death of

Kanchanpur-based women rights

activist Laxmi Bohara. All the political

parties raise the issue of women to gain

cheap popularity or the support of

women voters but they do not seem

serious towards uplifting the condition

of women. The political parties have

found time to amend discriminatory

laws against women.  

Domestic violence is a continu-

ing problem in Nepal. Discrimination

and violence against women is deeply

entrenched in Nepalese society, despite

increased political awareness. In the

absence of laws against domestic vio-

lence, the perpetrators often face little

or no punishment, justified by patri-

archy that defines men as having the

right to control women. According to a

recent study conducted by Forum for

Women and Law Development 85

laws, which make discrimination

against women, exist in Nepal. 

According to Nepal Human

Rights Yearbook 2009, 204 incidents of

Domestic violence, 44 incidents of vio-

lence against women on charge of prac-

ticing witchcraft and 319 incidents of

rape, attempt to rape and sexual abuses

were reported during the period of

2008. The data show the situation of

women's rights in the country. 

A report by INSEC said that in

most of the cases police did not register

cases of sexual violence. The report said

that Area Police Office Morang refused

to file a case of 35-year-old rape victim

saying it costs 2,200 rupees to register

the case. Similarly, a 12-year-old girl of

Wamitaxar VDC-1 Gulmi was threat-

ened by Sub Inspector of Police of

Wami Police Post Mohan Bahadur

Gharti for disclosing the information of

rape. 

Issues of reproductive rights,

health care, domestic violence and edu-

cation must be addressed and the par-

ticipation of women and ethnic and

minority groups be encouraged.

Ensuring proportional representation

of women in all major organs of the

state is a must to ensure gender equali-

ty and providing justice to the women

being suppressed for long.

Pratibedan Baidya

RReeaall ii ttyy  CChheecckk

Ensure Meaningful Representation of
Women at All Levels
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