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Independence of the Judiciary in the New
Constitution: Human Rights Perspective
(draft presentation for discussion)

» Coverage of Presentation

» Independence of the judiciary under Int. Human
Rights Law

Universally recognized principles on judicial independence
Strengths and weaknesses of the CA Judicial Committee’s draft text
Comparative constitutional experiences

Options for the new constitution

v v v Vv

Judicial Independence as a matter of human rights “Everyone has the right to
an effective remedy by the competent national tribunals for acts violating the
fundamental rights ranted him by the constitution or by law.” = UDHR,
Article 8

“Everyone is entitled in full equality to a fair and public hearing by an

independent and impartial tribunal, in the determination of his rights and

obligations....”
= UDHR, Article 10

Judicial Independence as a matter of human rights
Article 14(1) of the ICCPR guarantees the right to equality before the courts
and tribunals and right to a fair and public hearing by a competent,

independent and impartial tribunal.

Article 2(3) of the ICCPR obliges the State to ensure that the right to a remedy
is ‘determined by competent judicial, legal or administrative authorities’ .

In its General Comment No 13, the UN Human Rights Committee recognizes
that the independence of judiciary consist of a number of things including
"actual independence of the Judiciary from the executive branch and the
legislative’.
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This “principle of judicial independence” received considerable
elaboration in the UN Basic Principles on the Independence of the
Judiciary (1985), which, inter alia, requires:

v v v Vv

Guarantee of the Independence of the judiciary at the constitutional level
Independence of the judicial function from other branches

Guaranteed terms of office of the judges

Finality of decisions, meaning that the decisions of the courts are not
subject to any revision outside judiciary.

UN Basic Principles, inter alia, requires.....

4
4

Exclusive authority to decide on own competence impartially .
Jurisdictional exclusivity over all issues of a judicial nature (ban against
exceptional or military courts.

Guarantee of adequate resources including fiscal autonomy

Fair and independent selection process and enumerated qualifications.

CA Judicial Committee Draft Text: Strengths and Weaknesses

Strengths:
>

Recognizing that the judicial power is exercised by the courts and judicial
institutions

Decentralizing the writ jurisdiction at provincial court level

PIL jurisdiction for courts at provincial level

Empowering the state to create judicial institutions at local level and
scope of ADR

Clear jurisdictional demarcation between courts and other judicial/Quasi-
judicial institutions

Creation of a separate office of Prosecutorial General under the AG
Sifting the “judicial review of law” power to Special Judicial Committee
of the Legislature

Inconsistent with stated international legal standards and basic principles
on independence of the judiciary

Virtually, there would be no independent check against parliamentary
apbitrariness jeopardizing fundamental rights and freedoms.
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» No supremacy of the constitution; sift from constitutional supremacy to
parliamentary supremacy; which could be converted into majoritorian
supremacy

» Sifting the jurisdiction of the courts over matters in relation to high-level
“political positions and power” to the Special Judicial Committee of the
Legislature.

» Inconsistent with the principle of rule of law and equality

Weaknesses

» Lack of an independent and inclusive/ representative judicial appointment
system

» Grounds for removal of judges appear ambiguous (inconsistent with Basic
principles)

» Fails to ensure that all offences (except those which are of purely military
nature) are subject to civilian courts

» Empowers the government to depute judges for non-judicial functions
without consulting the judiciary.

Comparative Global Experiences....

Constitution of Maldives, 2008:

“Judges are independent, and subject only to the

Constitution and the law.....in the performance of their judicial functions,
Judges must apply the Constitution and the law impartially ...” =Article 142

“The Supreme Court and the High Court shall have jurisdiction to enquire into
and rule on the

constitutional validity of any statute or part thereof enacted by the People’s
Majlis.” =Article 143(a)

“The Supreme Court shall be the final authority on the interpretation of the
Constitution, the law, or any other matter ......” =Article 145(c)
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Constitution of Kosovo, 2008
“ Judicial power in the Republic of Kosovo is exercised by the courts.”

“The judicial power is unique, independent, fair, apolitical and impartial and
ensures equal access to the courts.”

“Courts shall adjudicate based on the Constitution and the law.”

13

Judges shall be independent and impartial in exercising their functions.”
= Article 102

“The Constitutional Court is the final authority for the interpretation of the
Constitution and the compliance of laws with the Constitution.”

“The Constitutional Court is fully independent in the performance of its
responsibilities” = Article 112.

=Masykur Abdul Kadir Case (2003)

The United Kingdom’s Constitution Reform Act, 2005:
Creates a separate Supreme Court of the United Kingdom as a final judicial
authority.
Sifting the judicial function of the House of Lords to the Supreme Court
= Article 23

Creates an independent Judicial Appointment Commission (Schedule 8)
Prescribes qualifications for the judges = Article 25

The Supreme Court is commencing its work from 1 October 2009
The preamble reads, “An act ..... to establish a Supreme Court of the United
Kingdom, and to abolish the appellate jurisdiction of the House of Lords...... ”
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Constitution of East Timor, 2002:

“Courts are organs of sovereignty with competencies to administer justice in
the name of the people.”

“In performing their functions, the courts shall be entitled to the assistance of
other authorities.”

“Court decisions shall be binding and shall prevail over the decisions of any
other authority.” = Section 118

“Courts are independent and subject only to the Constitution and the law.”
=Section 119

Constitution of East Timor, 2002:

“The Supreme Court of Justice is the highest court of law and the guarantor of
a uniform enforcement of the law, and has jurisdiction throughout the national
territory.” =Section 124
“Judges in office may not perform any other functions, whether public or
private, other than teaching or legal research, in accordance with the law.” =
Section 122

“It is incumbent upon military courts to judge in first instance crimes of
military nature.” = Section 130

Constitution of Congo:
“Judicial Authority shall be exercised by the Supreme Court and the other

national jurisdictions created by law.”

“It shall be independent of the Executive Authority and the Legislative
Authority.” = Article 129

Constitution of Fiji
“The judicial power of the State vests in the High Court, the Court of Appeal

and the Supreme Court and in such other courts as are created by law.”
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“The Supreme Court is the final appellate court of the State.” = Section 117
“The judges of the State are independent of the legislative and executive
branches of government.” =Section 118

South African Constitution, 1996:
“The judicial authority of the Republic is vested in the courts.

“The courts are independent and subject only to the Constitution and the law,
which they must apply impartially and without fear, favour or prejudice.

“ No person or organ of state may interfere with the functioning of the courts.”

“Organs of state, through legislative and other measures, must assist and
protect the courts to ensure the independence, impartiality, dignity,
accessibility and effectiveness of the courts. =Article 165

“The Constitutional Court- (a) is the highest court in all constitutional
matters; (b) may decide only constitutional matters, and issues connected with
decisions on constitutional matters....” =Article 167(3)

USA
US Supreme Court has been enjoying “judicial review power” since Marbury
vs. Medision (1803 ) judgment, which says, “It is emphatically the province

and duty of the judicial department to say what the law is.”

India

The independence of the judiciary along with judicial review power of the
Supreme Court is recognized (e.g. Keshavananda case) as one of the
unamendable features of the Indian Constitution

Options for the New Constitution
» Ensuring that the “judicial review power” remains with the Supreme
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Court or consideration might be given to creating a separate
Constitutional Court as in South Africa ?

Consideration might be given to confining the role of the judicial
committee to ensuring parliamentary scrutiny over administration of
justice?

Ensuring that all are treated equally in terms of administration of justice
regardless of the positions and power ?

An independent and inclusive/ representative body for judicial
appointment and guarantee of fair, transparent and consultative selection
process ?

Jurisdictional exclusivity of the civilian courts over all offences except
offences of purely military nature ?

Options for the New Constitution

Providing for non-admissibility of amnesty, pardon or withdrawal of

criminal prosecutions for serious crimes including crimes under
international law ?

Duty of legislative and executive authorities to assist and protect the
courts to ensure the independence, dignity, impartiality and effectiveness
of the courts ?

Guarantee of adequate resources including budget ?

No power of the government to depute judges for non-judicial tasks
without consulting the Judiciary?
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