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Foreword

The Association for the Prevention of Torture (APT; www.apt.ch) is pleased be
associated with the Informal Sector Service Centre (INSEC;
www.inseconline.org) and to present you this compilation of two fundamental
human rights treaties whose implementation can provide robust protection for
the rights of people deprived of their liberty.

An international non-governmental organisation based in Geneva, the APT
promotes torture prevention strategies. We work with relevant government
agencies, national human rights institutions and civil society organisations.
For 30 years the APT has lobbied governments and has provided legal and
practical advice and training to help prevent torture and other forms of cruel,
inhuman and degrading treatment or punishment.

The main 1984 UN Convention against Torture is therefore an important
foundation for the work of the APT. This fundamental human rights treaty has
been ratified by over 140 States, including Nepal. The Convention absolutely
prohibits torture in all circumstances and requires states to take effective
measures to prevent torture. Among other things, it requires each State to make
torture a crime under national law, excludes any defence of necessity,
justification or superior orders, and requires States to investigate every
allegation of torture and to prosecute or extradite all perpetrators of torture.
The Convention forbids countries to transfer a person to the custody or
territory of another country if he may be tortured there. Additionally, States
are not permitted to allow information obtained by torture to be used as
evidence. The Convention also prohibits all other forms of cruel, inhuman or
degrading treatment or punishment.

One of the best ways to prevent torture and other forms of ill-treatment is to
establish independent monitoring bodies with a mandate to undertake regular
unannounced visits to all types of places of detention. This is why the APT has
led global campaigns for the development, adoption, universal ratification,
and full implementation of the 2002 Optional Protocol to the UN Convention
against Torture (“OPCAT” or “Optional Protocol”), which provides for an
integrated system of national and international visiting bodies.

The Optional Protocol remains less well-known than the main Convention,
particularly in the Asia-Pacific region. However, OPCAT’s preventive scheme



has already been set into motion by its entry into force on 22 June 2006. The 10
independent experts of the UN Subcommittee for the Prevention of Torture
under the OPCAT were elected in December; the Subcommittee held its first
working session in February 2007. As of 6 March 2007 the OPCAT has 32 State
Parties.

The APT is confident that more Asian nations will join the OPCAT in the near
future. Nepal seems particularly well-positioned to take a leadership role in
the region by being among the first to ratify this innovative treaty. Although,
at the time of writing, Nepal is still undergoing a period of transition,
important steps have been taken to increase civilian control over security
forces. The interim authorities acknowledge significant deficiencies in the way
the criminal justice system currently functions, and openly welcome external
assistance, showing a willingness to do away with past autocratic practices.

While the incidence of torture has significantly decreased since the People’s
Movement of April 2006, detention facilities remain in dire straits. Material
conditions are far below international standards, as was recognized by the
Nepalese government in its 2004 National Human Rights Action Plan
(NHRAP):

[The] correction system still needs to be able to assure
the full protection of basic human rights. The need for

reform in prison administration and protection of human
rights has to be a priority [...] It is imperative that a

common effort to improve prison system and the lives of
prisoners be initiated. [...] Among the main problems
encountered in the prison system, the NHRAP names

overcrowding, inadequate medical and health care and
derelict and inadequate infrastructures and buildings.!

Nepal needs to address the serious shortcomings identified by the UN Special
Rapporteur on Torture following his September 2005 mission, where he stated
that “torture and ill-treatment [were] systematically practiced by the police, the
armed police and the Royal Nepalese Army”, and that “legal safeguards [were]
routinely ignored and effectively meaningless”.2

1. NHRAP, pt 2.2.8.3. and 2.2.9.2.
2. UN Doc. E/CN.4/2006/6/Add.5, 9 January 2006, pt 1.



The Special Rapporteur’s concerns were echoed shortly thereafter by the UN
Committee against Torture, which further emphasized the need for structural
reform and civilian oversight of detention facilities.

Thankfully, in spite of the challenges ahead for the interim authorities and for
the elected government that will follow, human rights actors can be relied
upon to help ensure that ill-treatment in closed institutions becomes a thing of
the past.

For one, the Nepalese National Human Rights Commission (NHRC) has a
mandate to visit and observe any authority, jail or public institution and make
recommendations. Now that a new leadership is about to emerge, it is hoped
that it will take up this role in a rigorous fashion. Moreover, the Office of the
UN High Commissioner for Human Rights (OHCHR), which has been
operating in Nepal for two years, has quickly established itself as an
instrument for strengthening democracy and the rule of law. Furthermore, the
vibrant NGO community, which has time and again shown dedication and
commitment to the cause of human rights in Nepal, can be expected to spare
no effort to make sure that the struggle against torture remains high on the
political agenda.

The APT believes that preventive approach of the OPCAT can help Nepal
overcome the persistent problem of ill-treatment in the country’s detention
facilities.

While the APT is glad to be working together with INSEC on the campaign
aimed at having Nepal acceding to the OPCAT, it wishes to stress the
importance to reach out and involve all like-minded individuals and
institutions who share the same aversion towards torture and other forms of
ill-treatment. The eradication of such degrading pratices will not happen
overnight. Substained efforts will be required.

Philippe TREMBLAY
Asia-Pacific Program Officer
Association for the Prevention of Torture
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